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Criminal appeal – Incest – Abetment of incest – Corroboration – Adequacy of corroboration 

direction – Corroboration warning to be given as a matter of discretion – Factors to be 

considered to determine whether a corroboration warning should be given - Whether verdict 

unsafe and unsatisfactory – Considerations for retrial 

The allegations levied against the appellant were, firstly, that between December 2010 and 

December 2011 he had sexual intercourse with his eldest son and that, secondly, between 

December 2009 and December 2010 he encouraged his eldest son in committing incest with his 

younger son. Following a trial before a judge and jury the appellant was convicted for the 

offences of incest and abetment of incest. Consequently, he was sentenced to fifteen years’ 

imprisonment and has appealed both his conviction and sentence.  

Held: Appeal allowed; conviction and sentence quashed. Ordered that the appellant be retried in 

the Supreme Court at an early date.  
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The ‘old’ common law rule which governed the giving of corroboration warnings is no longer to 

be regarded a mandatory rule of law, but rather as a rule of practice based on long experience. 

The rules of practice which now best fulfill the needs of fairness and safety are those 

encapsulated in the guidance given by Lord Taylor of Gosforth C.J., in Makanjuola. In 

accordance with Makanjuola, the exact terms and strength of the warning which a judge decides 

to give in any particular case is now a matter for the judge’s discretion depending on: (i) the 

circumstances of the case; (ii) the issues raised; and (iii) the content and quality of the evidence 

of particular witnesses. 

Based on the guidance in Makanjuola and the settled approach of this Court to evaluating 

challenges to the exercise of a trial judge’s discretion in this area of the law, the question for 

determination on appeal is therefore whether the directions which the judge gave in the court 

below represented an improper exercise of his discretion and in particular, whether the exercise 

of his discretion was so unreasonable as to warrant interference on appeal. 

This was a case where the proof of the Crown’s case was solely dependent on the evidence of the 

child complainant. Although the mother and the child psychologist testified on behalf of the 

Crown, nothing in their evidence was capable in law of providing corroboration for the child’s 

direct testimony. The jury were never alerted to this. Furthermore, a review of the mother’s 

evidence clearly shows that even though she was not a witness who could support the child’s 

allegations, she was a witness who still harboured negative feelings towards the appellant. 

Clearly, anything she said had to be viewed through that prism. The jury was not given that 

special warning. Added to all of this, was the evidence that the child had admitted to hating his 

father and to having a better relationship with his mother than his father. Here again, in the 

particular circumstances of this case, in fashioning his jury directions, the judge failed as he 

ought, to warn the jury that they might wish to be especially careful about acting, in the absence 

of corroboration, on the evidence of witnesses who appeared to harbor ill-feelings toward the 

appellant.   

Based on the foregoing review of the evidence and my views on the inadequacies of the judge’s 

direction, it is not difficult to see why, in the absence of a more robust corroboration direction 

and warnings, there is a lurking doubt about the safety of the appellant’s conviction. Given the 

nature of the case, without adequate corroboration directions and warnings, it is impossible to 

say that no actual miscarriage of justice has occurred. Put another way, it is impossible to 

conclude with any degree of confidence that even if a proper direction were to have been given, 

the jury would inevitably have convicted.  

Having balanced the relevant factors and given the nature of this particular case, a sexual case 

involving a clash of credibility between a child and his father, the following dicta of Lord 

Diplock is applicable “…it is in the interest of the public, the complainant, and [the appellant 

himself] that the question of guilt or otherwise be determined finally by the verdict of a jury, 
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and not left as something which must remain undecided by reason of a defect in legal 

machinery.” 

Andre Birbal v R SCCrim App No. 18 of 2011 mentioned 
Glinton v. Regina [2014] 1 BHS J. No. 106; SCCrApp No. 113 of 2012 considered 
Michael Pringle v. The Queen (2003) 64 WIR 159; (2003) UKPC 9 mentioned 
R v Bakersville [1916] 2 KB 658 mentioned  
R v. Makanjuola; R v. Easton [1995] 1 WLR 134 applied 
Shavargo McPhee SCCrApp SCCrApp. No. 125 of 2011 considered 
The Queen v. Rennie Gilbert [2002] UKPC 17 applied 
 
______________________________________________________________________________ 

 

J U D G M E N T  

______________________________________________________________________________ 

Judgment delivered by the Honourable Ms. Justice Crane-Scott, JA: 

Introduction 

1. The appellant was arraigned on 16 November 2015 before the Hon. Stephen Isaacs Snr, 

J., and a jury on a voluntary bill of indictment (VBI) which charged him with the 

following offences: 

 

(i) Abetment of incest contrary to section 86(2) of the Penal Code, Ch. 84 and 

section 13(1) of the Sexual Offences Act, Chapter 99 (Count 1). The particulars of 

the offence charged that the appellant, sometime between December 2009 and 

December 2010 at New Providence, purposely encouraged “X” (his older son), in 

committing the offence of incest with “Y”; (his younger son); and  

 

(ii) Incest, contrary to section 13(1) of the Sexual Offences Act, Chapter 99 (Count 

2). The particulars charged that the appellant, sometime between December 2010 

and December 2011 at New Providence, knowing that “X” was by blood 

relationship his son, had sexual intercourse with him.    

 

2. The appellant pleaded “not guilty” to both offences. On 19 November 2015, a jury 

convicted him of both offences and he was sentenced on the same day to 15 years on 

each count to run concurrently from the date of his conviction. 

 

3. A Notice of Appeal was filed against his conviction and sentence on 24 November 2015. 

Following a change in legal representation, the grounds of appeal were amended on 16 
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January 2017 and the appeal proceeded to a substantive hearing before us on 31 January 

2017 on the basis of the amended grounds.   

The Amended Grounds of Appeal 

4. The Amended Notice of Appeal of 16 January 2017 discloses eight (8) grounds of appeal; 

seven (7) against conviction and one (1) against sentence as follows: 

 

1) The learned judge erred in law when he ruled that 

exculpatory evidence in the possession of the prosecution was 

inadmissible; 

 

2) The learned judge erred in law when he failed to give an 

adequate corroboration direction having regard to the 

circumstances; 

 

3) The learned judge erred in law when he allowed the 

evidence of the complaints that were not recent complaints to 

be admitted into evidence; 

 

4) The learned judge erred in law when he failed to deal 

adequately with the inconsistencies/discrepancies; 

 

5) The learned judge erred in law when he failed to give a 

good character direction to the jury having regard to the 

circumstances of the case; 

 

6) The verdict is unreasonable and cannot be supported 

having regard to the evidence; 

 

7) The verdict is unsafe and unsatisfactory having regard 

to the circumstances of the case; 

 

8) The sentence imposed on the Appellant was manifestly 

harsh and excessive, having regard to the circumstances. 

 

5. At the hearing, Counsel for the appellant, abandoned grounds 1 and 3. His submissions 

then proceeded before us on the basis of the 6 remaining grounds. It is unnecessary, 

however, to discuss grounds 4, 5, 6, or 8 as I consider that grounds 2 and 7 will 

completely dispose of the appeal. I commence with ground 2. 
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Ground 2 – Did the judge fail to give an adequate corroboration direction having regard to the 

particular circumstances of the case? 

6. On ground 2 the appellant challenged the adequacy of the corroboration direction which 

was given to the jury in the course of the trial judge’s summation. Counsel for the 

appellant, Mr. Murrio Ducille complained that the trial judge erred in failing to give an 

adequate direction to the jury having regard to the particular circumstances of this case 

which, he said, were that: firstly, this was a sexual case; secondly, the case was based 

upon the uncorroborated evidence of a child complainant; and finally, two Crown 

witnesses had, in the course of their testimony, both expressed blatant animosity towards 

the appellant.  

 

7. While accepting that corroboration is not required to secure a conviction for either 

offence, and further conceding that the judge did in fact warn the jury about the dangers 

of convicting on the uncorroborated evidence of the child, Mr. Ducille contended that a 

fuller, more robust warning had been warranted given the sexual nature of the case, as 

well as the animosity towards the appellant which had emerged on the evidence of the 

two prosecution witnesses at the trial. In particular Mr. Ducille complained that given the 

circumstances of this case, the judge should have warned the jury of the special need for 

caution in relation to the evidence of the appellant’s ex-wife, as well as that of the child 

complainant, both of whom were witnesses whose evidence could have been tainted by 

what, he termed, an improper motive.  

 

8. Counsel for the appellant submitted that in view, inter alia, of the inadequacy of the 

warnings and the other misdirections and irregularities identified in other grounds of 

appeal, the jury’s verdict is unsafe and unsatisfactory and the appellant had not been 

afforded a fair trial in contravention of Article 20(1) of the Constitution. In support of his 

submissions, he relied on the English authority of R v. Makanjuola; R v. Easton [1995] 

1 WLR 134; and Michael Pringle v. The Queen (2003) 64 WIR 159; (2003) UKPC 9, a 

decision of the Privy Council on appeal from Jamaica. He asked the Court to quash the 

appellant’s convictions and the respective sentences. 

 

9. In response, Counsel for the respondent, Ms. Cordell Frazier briefly submitted that the 

direction which the learned judge gave had been adequate in relation to the evidence of 

the child and further, that there was no duty on the judge to mention every detail of the 

evidence. The jury, she contended, had heard all the evidence and would have given due 

consideration to what they had heard. She urged the Court to dismiss the appeal and to 

affirm the sentences which had been imposed following the appellant’s conviction. 

 

10. Before considering the adequacy (or otherwise) of the direction which the judge gave in 

this case, it may be useful to recall that the rules governing corroboration warnings 
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underwent significant statutory reform in England in the latter half of the last century. 

The English reforms were introduced by statute in 1988 and 1994 respectively and 

systematically abolished the ‘old’ common law corroboration rules which had previously 

obliged judges to give a mandatory warning to the jury regarding the uncorroborated 

evidence of particular categories of witnesses and in specific situations.   

 

11. It is unnecessary for purposes of this judgment to recount the manner in which the 

English Parliament intervened in 1988 and 1994 to address the widespread criticisms 

about the technical and rigid nature of the ‘old’ common law corroboration rules. A 

comprehensive account of the development of the law in this area may be found in 

Chapter 16 of the 1998 edition of Archbold’s Criminal Pleading, Evidence & Practice 

which needs no repetition here.  

 

12. It is sufficient only to note that the effect of the 1994 reforms on the common law 

corroboration rules was considered by the English Court of Criminal Appeal in its 

landmark decision in Makanjuola (above) where the Court held that trial judges had 

been freed from ‘the strait-jacket’ of the technicalities, complexities and anomalies of the 

‘old’ common law rules and had been given a discretion as to whether or not a warning 

should be given to the jury in any given case having regard to the particular 

circumstances of the case. The Court further explained that if a warning was warranted, 

the judge, in the exercise of discretion, also had the flexibility to tailor the strength and 

terms of the direction in the light of the particular circumstances and evidence in 

individual cases.  

 

13. Delivering the judgment of the Court in Makanjuola, Lord Taylor of Gosforth C.J., 

broadly explained how the trial judge’s discretion ought to be exercised. It is useful to 

draw attention to the following observations found at page 1351 of the judgment: 

 

“The circumstances and evidence in criminal cases are infinitely 
variable and it is impossible to characterize how a judge should deal 
with them. But it is clear that to carry on giving ‘discretionary’ 
warnings generally and in the same terms as were previously 
obligatory would be contrary to the policy and purpose of the 1994 
Act. Whether as a matter of discretion, a judge should give any 
warning and if so its strength and terms must depend upon the 
content and manner of the witness’ evidence, the circumstances of the 
case and the issues raised. The judge will often consider that no 
special warning is required at all. Where, however, the witness has 
been shown to be unreliable, he or she may consider it necessary to 
urge caution. In a more extreme case, if the witness is shown to have 
lied, to have made previous false complaints, or to bear the defendant 
some grudge, a stronger warning may be thought appropriate and the 
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judge may suggest it would be wise to look for some supporting 
material before acting on the impugned witness’ evidence. We stress 
that these observations are merely illustrative of some, not all, of the 
factors which judges may take into account in measuring where a 
witness stands in the scale of reliability and what response they should 
make at that level in their directions to the jury. We stress that judges 
are not required to conform to any formula and this court would be 
slow to interfere with the exercise of discretion by a trial judge who 
has had the advantage of assessing the manner of a witness’ evidence 
as well as its content.”[Emphasis added] 

 

14. Statute law in many common law countries (The Bahamas included) did not keep pace 

with the English reforms and for many years following the introduction of the reforms, it 

used to be contended that the common law rule which required the warning to be given in 

relation to the uncorroborated evidence of particular categories of witnesses and in 

specific situations, could only be abolished by statute (as had occurred in England). It 

was also argued that in the absence of statutory intervention (and notwithstanding 

Makanjuola) judges were still bound to follow the common law. Such arguments are, 

however, no longer maintainable in view of the Board’s advice in The Queen v. Rennie 

Gilbert [2002] UKPC 17 (on appeal from Grenada).  

 

15. Since Gilbert, it is now clear that the ‘old’ common law rule which governed the giving 

of corroboration warnings is no longer to be regarded a mandatory rule of law, but rather 

as a rule of practice based on long experience. The Privy Council explained that in light 

of further experience and research, the former rules had been shown to have become 

counter-productive and confusing. In Gilbert, their Lordships also declared that the rules 

of practice which now best fulfill the needs of fairness and safety are those encapsulated 

in the guidance given by Lord Taylor of Gosforth C.J., in Makanjuola. For present 

purposes, the relevant rules of practice are as follows: 

 

“(1)… 
 
(2) It is a matter for the judge’s discretion what, if any warning, he 
considers appropriate in respect of such a witness as indeed in respect 
of any other witness in whatever type of case. Whether he chooses to 
give a warning and in what terms will depend on the circumstances of 
the case, the issues raised and the content and quality of the witness’s 
evidence. 
 
(3) In some cases, it may be appropriate for the judge to warn the jury 
to exercise caution before acting on the unsupported evidence of a 
witness. This will not be so simply because the witness is alleged to be 
an accomplice. There will need to be an evidential basis for suggesting 
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that the evidence of the witness may be unreliable. An evidential basis 
does not include mere suggestion by cross-examining counsel. 
 
(4) If any question arises as to whether the judge should give a special 
warning in respect of a witness, it is desirable that the question be 
resolved by discussion with counsel in the absence of the jury before 
final speeches. 
 
(5) Where the judge does decide to give some warning in respect of a 
witness, it will be appropriate to do so as part of the judge’s review of 
the evidence and his comments as to how the jury should evaluate it 
rather than as a set-piece legal direction. 
 
(6) Where some warning is required, it will be for the judge to decide 
the strength and terms of the warning. It does not have to be invested 
with the whole florid regime of the old corroboration rules. 
 
(7) It follows that we emphatically disagree with the tentative 
submission made by the editors of Archbold, Criminal Pleading, 
Evidence & Practice, vol.1 in the passage at paragraph 16.36 quoted 
above. Attempts to re-impose the strait-jacket of the old 
corroboration rules are strongly to be deprecated. 
 
(8) Finally, this court will be disinclined to interfere with a trial 
judge’s exercise of his discretion save in a case where the exercise is 
unreasonable in the Wednesbury sense: see Associated Provincial 
Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 223.” 
[Emphasis added] 
 

16. The Makanjuola principles have been applied in this jurisdiction and may confidently be 

said to be firmly part of Bahamian jurisprudence. In Shavargo McPhee SCCrApp 

SCCrApp. No. 125 of 2011 for example, this Court (differently constituted) referred to 

Gilbert and to Makanjuola and held that there is no longer a legal requirement in this 

jurisdiction for a trial judge to give a mandatory corroboration warning in respect of a 

witness simply because the witness falls into the category of an alleged accomplice. The 

Court in McPhee ultimately declined to interfere with the exercise of the trial judge’s 

discretion to give an accomplice warning to the jury, having found that the direction 

which the judge gave had been adequate in the circumstances of that case. See also Andre 

Birbal v R SCCrim App No. 18 of 2011. 

 

17. More recently, in Glinton v. Regina [2014] 1 BHS J. No. 106; SCCrApp No. 113 of 

2012, this Court (differently constituted) referred, inter alia, to Gilbert, Makanjuola and 

to McPhee, and held that the trial judge had improperly exercised his discretion in 

choosing not to give an accomplice warning in circumstances where the credibility of the 
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accomplice evidence had been paramount. The Court found that the failure of the judge 

to warn the jury that the witness was an accomplice and to give a warning about the care 

with which they should approach his evidence amounted to an improper exercise of the 

judge’s discretion which had resulted in a miscarriage of justice.   

 

18. Based on the guidance in Makanjuola and the settled approach of this Court to 

evaluating challenges to the exercise of a trial judge’s discretion in this area of the law, 

the question for our determination is therefore whether the directions which the judge 

gave in the court below represented an improper exercise of his discretion and in 

particular, whether the exercise of his discretion was so unreasonable as to warrant 

interference on this appeal. Based on authority, the judge’s directions to the jury will 

necessarily have to be assessed in the light of the particular circumstances of this case, 

the issues which arose at the trial and the content and quality of the evidence of the 

witnesses.  

 

19. Against the foregoing background, I turn now to consider more closely the direction 

which the judge gave to the jury and about which complaint has been made in the light of 

the evidence, the issues at the trial and the particular circumstances of this case. The 

direction is located at page 188 of the record and reads as follows: 

 

“The next direction, which is an important feature in this case, is 
with regard to corroboration. Because we have a complainant who 
is quite young and this is a sexual offence, the issue of 
corroboration always arises. When you consider the evidence of 
(“**child**”) bear in mind that it is dangerous to convict on the 
uncorroborated evidence of a complainant because the human 
experience in the courts have (sic) shown that young persons for 
all sorts of reasons, and sometimes for no reason at all, tell a false 
story which is very easy to fabricate but extremely difficult to 
refute. Bearing that warning in mind, you are to look at the 
particular facts of this case; and if having given full weight to the 
warning that I just gave you about the evidence of young persons, 
if you come to the conclusion that young (“**child**”) is speaking 
the truth without any real doubt, the fact that there’s no 
corroboration does not matter and you are still entitled to convict. 
So where there’s no corroboration, you take that warning to be 
careful how you treat the evidence of a young person, but the lack 
of corroboration does not mean that you cannot accept that 
evidence. You can still accept it.” 

 

20. I start with the general observation that the learned judge appears to have shunned the 

recommendation given at item 5 of Makanjuola (above) to give the warning as part of 

his review of the evidence. Instead he elected to give what Lord Taylor described as a 
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‘set-piece’ direction to the jury on corroboration. While the giving of a stand-alone 

corroboration direction is not forbidden, since Makanjuola, it is not the preferred 

approach. As examination of the older authorities on corroboration warnings will 

confirm, such directions have disadvantages and do not always convey to the jury in clear 

and simple terms the reasons why, based on the evidence, there is a danger of convicting 

on a particular witness’ evidence alone or why the evidence of a particular witness ought 

to be viewed with special caution. However, as is now clear from the guidance in 

Makanjuola, impugning a corroboration direction based on technical objections is to be 

avoided and an appellate court will generally be disinclined to interfere unless, all things 

considered, the exercise of his discretion is unreasonable in the Wednesbury sense. 

Accordingly, the mere fact that the judge in this case crafted his direction using, as he did 

in this case, a ‘set-piece’ direction on corroboration is insufficient reason by itself to find 

that the direction was inadequate or that he exercised his discretion unreasonably.  

 

21. I return once again to consider the adequacy (or otherwise) of the judge’s direction and 

the manner in which his discretion was exercised. The learned judge commenced by 

correctly drawing the jury’s attention to two important features of the case. He advised 

them firstly, that the case involved the evidence of a child complainant, and secondly, 

that the case was a sexual case. This was a correct assessment of the nature of the case 

which was before the jury and up to that point there is obviously no difficulty with what 

the jury was told. 

 

22. The judge then proceeded to tell the jury that in view of these two features of the 

evidence, the issue of “corroboration” always arises. Corroboration was explained by 

Lord Reading CJ in the case of R v Bakersville [1916] 2 KB 658 as: 

“…independent testimony which affects the accused by 

connecting or tending to connect him with the crime…[I]t must 

be evidence which implicates him, that is, which confirms in 

some material particulars not only the evidence that the crime 

has been committed, but also that the prisoner committed it.” 

23. However, while electing to use the word “corroboration” and subsequently, warning the 

jury of the reasons why it was dangerous for them to convict on the “uncorroborated” 

evidence of a young person, the judge omitted to give the jury any explanation as to what 

either of these words meant. In the end, and quite regrettably in my view, the jury was 

given no guidance from the judge as to what the terms “corroboration” and 

“uncorroborated” meant in the context of the evidence as a whole. Furthermore, as will 

shortly appear, the jury in this case was left completely clueless as to how they should 

evaluate evidence of at least two other witnesses whose testimony was not capable in law 

of corroborating anything which the child had said.  
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24. In accordance with Makanjuola, the exact terms and strength of the warning which a 

judge decides to give in any particular case is now a matter for the judge’s discretion 

depending on: (i) the circumstances of the case; (ii) the issues raised; and (iii) the content 

and quality of the evidence of particular witnesses. The judge in this case elected to use 

the words “corroboration” and “uncorroborated”. He was under no obligation to use the 

word “corroboration” and in crafting his direction to the jury, he could just as easily have 

employed more readily understood synonyms such as “support” or “confirmation” 

(discussed in some of the earlier cases) in order to convey to the jury what evidence was 

(or was not) capable in law of corroborating or providing independent support to the 

evidence given by the child complainant.  

 

25. The guidance of the earlier cases on corroboration warnings is instructive. The cases 

suggest that where the word “corroboration” is used, its meaning must be explained to the 

jury. In my view, there is good reason for this as without guidance from the trial judge, a 

jury may well find support for the complainant’s allegation from evidence which is 

incapable in law of constituting “corroboration”. Indeed, the guidance of the ‘older’ cases 

also suggests that where, as in many sexual cases, there is a danger that the jury will treat 

as “corroboration” something in the evidence which is incapable of being corroborative, 

the judge is duty bound to explain what evidence is not “corroboration”. See generally, 

Archbold Criminal Pleading Evidence and Practice, 39th Edition, paragraphs 1421 to 

1423.  

 

26. As noted earlier, I am mindful of the need to avoid any approach at the appellate level 

which could be viewed as the re-imposition of the strait-jacket of the ‘old’ corroboration 

rules. However, as the Privy Council itself pointed out in Gilbert, many of the old 

corroboration rules are rules of practice based on long experience. Following the 

guidance in Makanjuola, I would be reluctant, without more, to regard the judge’s 

omission to define the term “corroboration” or his failure to identify what evidence was 

capable (or incapable) of being corroborative, as a sufficient in themselves to hold that his 

discretion was exercised unreasonably in the Wednesbury sense. To do so, without 

conducting an assessment of the issues and the evidence and content and quality of the 

evidence of the relevant witnesses, would, I believe, be to re-impose the rigidity and 

technicality of the ‘old’ corroboration rules - something expressly frowned upon at items 

6 and 7 of Makanjuola.  

 

27. In short, since Makanjuola, a trial judge’s failure to explain to the jury what he means by 

“corroboration”; or his failure to identify the evidence capable (or incapable) of being 

corroborative of a particular witness’s testimony; or his failure to explain to the jury why 

the evidence of particular witnesses should be viewed with special caution, simply 
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provide factors which we may take into account when, as an appellate court, we come 

ultimately, to determine whether the exercise of the trial judge’s discretion to craft the 

terms of his jury direction in the manner which he did in this case was so unreasonable as 

to warrant interference. I turn therefore to consider the circumstances of the case, 

including the issues raised and the content and quality of the evidence given by the 

relevant witnesses in the court below.    

 

28. At the trial, the Crown’s case against the appellant was based on the oral testimony of a 

child complainant, “Y”, who was the younger of the appellant’s two biological sons. 

According to his evidence-in-chief “Y” was 10 years at the date of the trial and was 6 

years old on 20 December 2010. The evidence as to child’s age on 20 December 2010 

was apparently elicited by the Crown having regard to the particulars of offence and what 

had to be established for both counts.  Accordingly, based on the particulars of offence 

disclosed in Count 1 of the VBI, the Crown sought to establish that the child complainant 

“Y” would have been approximately 5 or 6 years old when his father, sometime between 

December 2009 and December 2010, allegedly encouraged his older brother “X” to 

commit the act of incest with him. As Count 2 allegedly took place in the following year, 

sometime between December 2010 and December 2011, the Crown’s case was that the 

complainant “Y” would have been around 6 or 7 years when his biological father, the 

appellant, committed the act of incest with him. 

 

29. I turn firstly to the abetment charge (Count 1). In his evidence-in-chief, the younger child 

“Y”, gave the following testimony found at pages 81, 82 and 83 of the record: 

 

Q. Now you said you were 6 years old on the…December 20th, 
2010. Now can you tell this court what if anything happened 
between December 2009 and December 2010, if anything at all 
happened? 
A. Yes, something did happen. My father…it was me, my 
brother and my father in the bathroom and we were finished 
taking a shower, and he told me to bend over and told my 
brother to push his ‘private’ in my hip. 
 
Q. Okay, you refer to the word ‘private’, what do you mean by 
‘private’? 
A. I mean penis. 
 
Q. And who all did you say was present? 
A. Me, my brother and my father…. 
 
Q. And you said this was in the bathroom you said? 
A. Yes, sir. 
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Q. And what were you doing in the bathroom? 
A. I was finished bathing. 
 
Q. And did your brother do as your father stated? 
A. Yes, sir…. 
 
Q. And where did your brother put his penis? 
A. In my hip. 
 
Q. And who told him to do this? 
A. My father. 
 
Q. And you said it was in the bathroom. But where is this 
located? Where did this happen? 
A. It was in my parents’ house. 
 
Q. Do you know who all were home at the time? 
A. It was me, my brother, my mother and my father. 
 
Q. Do you know where your mother was at the time? 
A. Yes, sir. 
 
Q. Where was she? 
A. She was in her bathroom. She was taking a bath. 
 
Q. And did you tell anyone what happened right after that 
occurred, what you say your father did? 
A. No, sir. 
 
Q. Did you go to your mother and tell her? 
A. Not immediately…. 
 
Q. Between the period of December 2009 and December 2010, 
how many times did your father do anything to you of that 
nature? 
A. I believe it was seven to ten times a year. 
 
Q. Seven or ten times? 
A. A year. 
 
Q. Between that period? 
A. Yes. Sir…..” 
 

30. In relation to the incest charge (Count 2), “Y”’s evidence-in-chief, found at pages 82, 83 

and 84 of the record, was as follows: 
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“Q. Can you tell us how old you were on the 20th December, 2011?                                  
A.  I was seven years old. 

Q. On the 20th of December, 2010 and December, 2011, what if anything else 
happened? 
A. Something did happen. This time, it was in the same bathroom and it was 
my brother, my father and I. We were just finished showering again and he 
told me to bend over, but this time he pushed his ‘private’ in my hip.   
           
Q. Are you speaking of the same bathroom again?                                                            
A.   Yes, sir. 

Q. Is it the same House?                   
A. Yes, sir. 

Q. And who all was home at this time?                
A. It was just my father, my mother and my brother…I mean my father, me 
and my brother. 

Q. Your mother was not there?                 
A. No, sir. She was in prison…. 

Q. And how many times did he do anything to you, if anything at all, between 
the period of December 2010 and December 2011?  
A. He would rather do it three to five times a year…. 
 

Q. And did your dad usually use your bathroom?               
A. At the time when my mummy was in prison, he usually bathe with us 
every day. 

Q. He bathe with y’all?                   
A. Yes, sir. 

Q. Could you bathe yourself at that time? Were you able to bathe yourself?             
A. Yes, sir. 
 
Q. Was your brother able to bathe himself?      
A. Yes, sir….” 
 

31. The evidence of the child “Y” was that both offences occurred in a bathroom of the 

family home where only himself, his older brother “X” and his father had been present. 

At the start of the trial, the older son “X” was deemed incompetent to give evidence and 

did not testify. Accordingly, “Y” was the only prosecution witness who could give direct 

evidence in relation to both offences. Additionally, as the alleged offences were not 

reported to the police authorities until the night of 1 March 2013 (some two (2) years or 

more later) there was no physical evidence, nor any medical evidence capable of 

independently supporting or corroborating the child’s serious allegations against his 
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father. As appears from the above direction, without explaining what he meant by 

“corroboration”, the judge correctly told the jury that the fact that the child’s evidence 

was “uncorroborated”, did not matter. The jury was further instructed that if they gave 

full weight to the warning which they had been given about the dangers of convicting on 

the “uncorroborated” evidence of a young person, they could still accept the child’s 

evidence if they concluded without a doubt that he was speaking the truth.     

 

32. Regrettably as will shortly appear, I am satisfied that the judge’s decision not to explain 

what he meant by “corroboration” and “uncorroborated” or to identify the evidence in the 

case that was incapable of being corroborative of “Y” ’s testimony, coupled with his 

decision to give the standard or “set piece” direction on corroboration rather than to give 

the warnings as part of his review of the evidence as recommended in Makanjuola, was, 

in the particular circumstances of this case, problematic for the overall safety of the 

appellant’s conviction for the following reasons.  

 

33. Had the learned judge opted to give the warnings as part of his review of the evidence as 

recommended in Makanjuola, it would doubtless have become obvious to him that there 

was other evidence given by the child’s mother and a child psychologist respectively, 

which was incapable in law of constituting “corroboration”, and which, without adequate 

instructions, the jury might erroneously have found to support the child’s evidence.  

 

34. I advert firstly to aspects of the mother’s testimony found between pages 39 through 77 

of the record. 

 

35. The mother’s evidence: In addition to the evidence of the child complainant, the jury also 

had to consider the evidence of the child’s mother, who had reported the matter to the 

police. The mother told the jury that whilst at home with the children on 1 March 2013, 

the children had spoken to her of what the appellant had done to them. She told the jury 

that the police were called and had come to the home that night. According to her 

evidence-in-chief, the next day she took “Y” to the Central Detective Unit and did so 

again on Monday when she had also taken him to a Dr. Patterson and to a Dr. Carter at 

the Crisis Centre at the Department of Social Services. 

 

36. During her evidence-in-chief, the mother was asked whether she had ever had any 

indication that the children had been molested and whether she had had any reason to 

suspect that anything untoward had occurred prior to 1 March 2013 when she was first 

told of the children’s complaints. At pages 43 and 44 of the record, the mother was then 

permitted to recount what, according to her, were ‘symptoms’ which she had observed 

with her older son “X” who around the age of four years, she said, had suffered a seizure. 

She told the jury that since then “X” had:  
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“…started vomiting every single night, every single night 

without fail he vomited. And that continued up until the point 

when I separated from my ex….”  [Emphasis added] 

 

37. The mother’s evidence about “X” ’s condition and her suspicions about what had caused 

him to vomit every night until the point when she separated from her husband, was 

without a doubt, not only prejudicial to the appellant, but completely irrelevant to the two 

charges before the court in relation to “Y”, about which she was unable to give direct 

evidence. The mother’s testimony about “X” ’s ‘symptoms’ was no more than 

speculation on her part, and could only, in my view, have had the effect before the jury of 

improperly linking “X” ’s medical condition and his vomiting episodes to the allegations 

of abetment to incest and incest against the father which were before the court.  

 

38. At page 43 and 44 of the record, the mother continued to testify-in-chief (without 

objection by defence counsel, Mr. Moultrie) about her suspicions concerning the possible 

molestation of the children (and more particularly of her older son, “X”) which, in her 

view, may have occurred prior to 1 March 2013 when the children spoke to her. The 

mother then told the jury how bright her older child “X” had been. He was so bright, she 

said, that they had decided to move him to a more challenging school environment. 

However, she said, it was in his second year at the new school that this episode started: 

 

“…. And from then, his grades started dropping. [***X***] 
just started playing with pencils, just nonstop, just playing 
with the pencil you know. At school, he would not interact with 
the other children. He just stayed to himself all day long. And 
of course we started moving him from one school to the next. I 
kept talking to the teachers, to the principal wondering what 
was going on. And it wasn’t until January of 2013…but before 
that it was November of 2012 when I had an incident…in 
which [***X***] was bleeding from his hip…”   

 

39. Once again, nothing in the above testimony was directly relevant to either of the two 

charges before the court. Indeed, the mother’s testimony about the November 2012 

incident in which, the older son “X” had been “bleeding from his hip” was highly 

prejudicial to the appellant who was before the court on Count 1 for abetment to incest 

with “Y”; and on Count 2 for allegedly having committed incest with the younger child 

“Y”, not “X”. Although the mother reported the children’s complaints to the police on the 

same night (1 March 2013) when the children had spoken with her, she was not an eye-

witness to either offence and nothing in her evidence was remotely capable of supporting 

or corroborating the specific allegations which the younger child “Y” had made against 
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the appellant before the jury. Accordingly, the child’s evidence against his father was, as 

the judge correctly told the jury, “uncorroborated”.  

 

40. Unfortunately, nothing in the judge’s direction alerted the jury that the mother’s 

testimony about her suspicions about the children’s possible molestation was not 

evidence which was capable in law of amounting to “corroboration”. As indicated earlier, 

having received no explanation from the judge as to what he meant by the terms 

“corroboration” or “uncorroborated”; and having had no guidance from the judge as to 

how to evaluate the mother’s evidence and having not been told that nothing the mother 

said was capable of supporting the evidence which the child had given, there was, in my 

view, a real danger that the jury might regard what she had said, as corroborative of “Y” 

’s evidence against the appellant. In this regard, the judge’s jury direction was clearly 

inadequate. 

 

41. I turn next to examine the evidence of the child psychologist found between pages 17 

through 38 of the record. 

 

42. The evidence of the forensic psychologist: The jury in this case also had to consider the 

evidence of another prosecution witness, Dr. Novia Carter, a child psychologist who was 

deemed an expert in the field of psychological evaluations and forensic interviewing. 

This witness told the jury that she had conducted a forensic interview with “Y” on the 

referral of Dr. Patterson and as a result of information which had been obtained from the 

older child “X”. She told the jury that she had also conducted an art therapy session with 

the younger child, “Y” which involved, inter alia, requesting the child to draw a diagram 

depicting exactly what had transpired between him and his father. 

 

43. After identifying the drawing which the child produced during the art therapy session, Dr. 

Carter told the jury that in her professional opinion, the drawing was:  

 

“evidence there’s some sexual assault he was witness to and 

some sexual assault he may have been involved with as well.”  

 

44. Under cross-examination by defence counsel, Mr. Moultrie, Dr. Carter admitted that at 

the time of the children’s referral from Dr. Patterson the information she had been given 

was that the children were suspected of being sexually molested. She confirmed her 

earlier professional assessment that “Y”’s drawing (Exhibit “SS-2”) had indicated to her 

that “Y” had witnessed some sexual activity and may have participated in some sexual 

activity as well.  
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45. Under cross-examination by Mr. Moultrie as to whether the children had been diagnosed 

with post-traumatic stress disorder and as to whether she had been able to put a 

timeframe on the alleged molestation. Dr. Carter stated: 

 

“…Initially, I didn’t start seeing the boys until the end of 
January, and at the time of the report, which is dated March, 
sufficient time had not past (sic) and the symptoms were not 
consistent enough for that diagnosis to be made of post 
traumatic stress disorder. If I had seen them over the course of 
six months, then I may have been able to make those diagnoses 
if they continued to present with those issues. But at the time of 
March 25th, I had not seen them sufficient time for a diagnosis 
of that nature to be made…”   

 

46. Under further cross-examination, Dr. Carter denied Mr. Moultrie’s suggestion that the 

mother had brought her sons to see her with the sole purpose of having her produce a 

report to suggest that they had been molested by their father. She explained that the older 

child “X” had been the first of the children on whom she had used art therapy and that 

after obtaining his forensic interview and drawings, she had then requested the mother to 

bring in the younger child. The following testimony, located on page 34- lines 10-14 of 

the record, speaks for itself: 

 

“… “Y” was never considered in this situation originally, only 
“X” was referred. After the drawings and after the forensic 
interview of “X”, I then requested that the mother bring in 
“Y”. 

 

47. At page 36 of the record, Dr. Carter offered the following further explanation as to how 

the younger child “Y” had become the focus of her forensic inquiry: 

“A. What I am saying is “X” ’s drawing opened the door. I was 
not aware…. “Y” ’s name never came up. Based on “X” ’s 
drawings and the comments that he made about the drawings, 
ramblings that they may have been, it opened the door that 
there was another child who might have been involved. That is 
was what “X” did.” 

48. Clearly, Dr. Carter’s evidence was part of the overall evidence in the case and may have 

been intended to provide a strand of circumstantial evidence to buttress the Crown’s case. 

However, neither Dr. Carter’s professional opinion regarding the results of the forensic 

interview which she conducted with “Y”, nor “Y” ’s drawing, was capable in law of 

corroborating the child’s allegations against his father. Here again, in the absence of a 

specific instruction from the judge that her evidence was not capable of being 

corroborative; and in the absence of specific guidance as to how the doctor’s evidence 
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could be evaluated, there was, in my view, a real danger that the jury might regard “Y” ’s 

drawing together with Dr. Carter’s conclusions as corroborative of the evidence which 

“Y” had given against his father. Here again, in my view, the judge’s jury directions were 

woefully deficient. 

 

49. Witnesses with a grudge or improper motive: Mr. Ducille complains that the judge should 

have warned the jury about the special need for caution in relation to the evidence of the 

appellant’s ex-wife, as well as that of the child complainant, both of whom, in his view, 

were witnesses whose evidence could have been tainted by what, he termed, an improper 

motive.  

 

50. In support of his contention that the judge’s direction was inadequate, Counsel for the 

appellant, Mr. Ducille, drew attention to the following testimony located at page 73 of the 

record which, in his view, established that the mother was a witness who harboured a 

grudge towards the appellant and in respect of whom the judge ought to have given a 

stronger warning to the jury: 

 

“Q. I have one final question. I put it to you that you conjured 
up these allegations of incest, that you have convinced your 
boys through isolation and manipulation to support your story. 
And it is all designed to present this new (***witness’ 
Christian name and maiden surname***), to the Bahamian 
community and dispense with the criminal (***witness’s 
Christian name and married surname***). What do you say? 
A. The (***Christian name and married surname***), the 
criminal (***Christian name and married surname***), the 
criminal part is (***appellant’s surname***). That’s the 
criminal part. I am (***Christian name and maiden 
surname***), that’s who I am. That’s who I was from I was 
called to the Bar. 
 
Q. You are one and the same. 
 
A. And my reputation from I was called to the Bar has been 
impeccable. I was always of good standing with the Bar until I 
came to the point when my ex had lost the job and I had him in 
the law firm doing the banking. I sat in the law firm, I did the 
paperwork. 
 
Q. (***Witness’s married surname***), thank you very much. 
A. (***Witness’s maiden surname***) is my name please.” 

 

51. Apart from the foregoing excerpt from the mother’s evidence under cross-examination, I 

am satisfied from a review of her evidence as a whole, that the mother was a witness who 
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had undergone exceedingly bitter divorce proceedings from the appellant and that she 

still harboured negative feelings towards the appellant and equally strong views about 

what, in her eyes, she had experienced at his hands during the marriage. All of this played 

out in the court below and in full view of the jury. 

 

52. Her testimony under cross-examination commenced, for example, with her insistence that 

Defense Counsel, Mr. Moultrie, address her by her maiden surname. Asked whether she 

hated her married surname, the mother told the court that she was divorced from the 

appellant and did not care to carry the appellant’s name and had gone back to using her 

maiden surname.  

 

53. In answer to a suggestion by Defence Counsel that following her release from 

incarceration she had embarked on a program to discard her husband’s surname and to 

divorce him, the mother told the jury: 

 

“A. It was during the time that I was in prison that for the first 
time I came to a stop in my life when I could really think 
clearly; and I realized then that all the problems that I had in 
my marriage throughout the entire twelve years, the many 
times that I filed for divorce and never completed it because I 
thought within myself where could I possibly go, I have two 
children, I need to have the father with these two children…”  

 

54. She then told the court that she had filed numerous divorce petitions in the Supreme 

Court prior to 2012, but had withdrawn them. At page 53 of the record, she gave the 

following lengthy explanation as to why she had stayed in the marriage over the years 

and why she had ultimately filed for divorce in 2012: 

 

“…And every time, despite all the problems in the marriage, I 
stayed in the marriage, doing it for the children, thinking I was 
acting in the best interest for the children, not knowing what 
was really going on, what he was really doing to the children. 
When I filed for my divorce in 2012, it was on the grounds of 
cruelty, cruelty to me. I was tired of the abuse, the physical 
abuse, the verbal abuse. I would be cursed where the whole 
neighborhood could hear my ex cursing me….” [Emphasis 
added] 

 

55. As further scrutiny of this witness’s testimony will show, it was replete with largely 

irrelevant details of the couple’s marital problems, interspersed at times with her opinions 

as to the appellant’s molestation of the children and lengthy accounts about his behavior 

during the marriage. The mother’s motives for pursuing the incest allegations against the 

appellant were explored in her cross-examination by Mr. Moultrie. She denied that she 
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had done so to get custody of her children following the divorce proceedings. In answer 

to a question from Mr. Moultrie as to whether she had custody of the children in 2008 

before the divorce, the mother gave the jury a lengthy and (in my view) obviously 

prejudicial account of an occasion during the marriage when she had obtained a custody 

order due to the appellant having abducted the children, taken them to Eleuthera and 

withdrawn money off her law firm’s account with the intention of taking them to the 

United States.  

 

56. Suggestions were also put to the witness by Mr. Moultrie about her propensity for 

dishonesty given her own conviction and incarceration for dishonesty. The following 

exchange at pages 54 and 55 of the record speaks for itself. In my view, it is strongly 

indicative of the witness’ mindset towards the appellant and undeniably reveals her views 

about who was to blame for her incarceration:    

 

“A. I am an officer of the court just like you are, and I don’t 
take dishonesty lightly. I don’t take this profession lightly. I 
know what happened to me in order for me to pause (sic) to be 
in prison, and it was because my ex was a signatory on my law 
firm’s account, I sat in my office and I worked and I had my 
ex, who was not working, and he was doing the banking for the 
firm and that is how the account went into arrears. 
 
Q. So now we’re getting to the crux of it. You despise your 
husband because you, I’m putting to you, spent time in prison 
for something that you are now claiming he was responsible 
for. 
A. I don’t despise him because of that. I’m an adult. I got my 
divorce, so I’m free from him…” [Emphasis added] 

 

57. I turn next to the evidence of the child complainant “Y”. At the hearing, Counsel for the 

appellant, Mr. Ducille referred us to page 91 of the record and to a portion of “Y” ’s 

evidence from which it was evident that the child’s relationship with the appellant was 

not good and that he harboured a grudge towards his father and about which no special 

warning was given to the jury. The evidence was elicited during the child’s cross-

examination by Mr. Moultrie and appears at page 91 of the record as follows:     

 

“Q. Would you say you are closer to your mother than you are with your 
father? 
A. Yes, sir. 

Q. How did you feel when your mother divorced your father? 
A. I felt like I wanted a new father. 
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Q. Say that again? I didn’t hear that. 
A. I felt like I wanted a new father. 
 
Q. You wanted a new father? So do you hate your father? 
A. Yes, sir. 
 
Q. Why do you hate him? 
A. Because of the bad things he did to my brother, my mother and me.” 
[Emphasis added] 
 

58. Other portions of the child’s testimony found at page 90 of the record also reveals that the 

child had not spoken to his father since a Christmas celebration at his former school and 

further that his mother had expressly told him not to call his father. 

 

59. Having reviewed the record, I am completely satisfied that the evidence in the court 

below clearly established that both the mother and the child complainant, “Y” were 

witnesses who could have been motivated by improper motives and who, particularly, in 

the case of the child who admitted that he hated his father, had been shown to bear the 

appellant some grudge or ill-will.   

 

60. In summary and as suggested in Makanjuola, in the present circumstances the judge 

ought to have given a much stronger warning in relation to both witnesses, but more 

especially, in respect of the child complainant. As noted earlier, this was a case where the 

proof of the Crown’s case was solely dependent on the evidence of the child complainant, 

“Y”. Although the mother and the child psychologist Dr. Carter testified on behalf of the 

Crown, nothing in their evidence was capable in law of providing corroboration for the 

child’s direct testimony. The jury were never alerted to this. Furthermore, a review of the 

mother’s evidence clearly shows that even though she was not a witness who could 

support the child’s allegations, she was a witness who still harboured negative feelings 

towards the appellant. Clearly, anything she said had to be viewed through that prism. 

The jury was not given that special warning. Added to all of this, was the evidence that 

the child had admitted to hating his father and to having a better relationship with his 

mother than his father. Here again, in the particular circumstances of this case, in 

fashioning his jury directions, the judge failed as he ought, to warn the jury that they 

might wish to be especially careful about acting, in the absence of corroboration, on the 

evidence of witnesses who appeared to harbor ill-feelings toward the appellant.   

 

61. For all the foregoing reasons, I am satisfied that the judge’s corroboration direction was 

woefully inadequate and amounted to an unreasonable exercise of the judge’s discretion. 

 

Ground 7 – Is the verdict unsafe or unsatisfactory? 
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62. Based on the foregoing review of the evidence and my views on the inadequacies of the 

judge’s direction, it is not difficult to see why, in the absence of a more robust 

corroboration direction and warnings, I am left with lurking doubts about the safety of the 

appellant’s conviction. The jury were faced with resolving the central issue in the case, 

namely, a clash of credibility between a 10 year old child and the appellant, both of 

whom had given sworn testimony in the court below. Given the nature of the case, 

without adequate corroboration directions and warnings, it is impossible to say that no 

actual miscarriage of justice has occurred. Put another way, it is impossible to conclude 

with any degree of confidence that even if a proper direction were to have been given, the 

jury would inevitably have convicted. In my view, the appeal also succeeds on ground 7.  

 

63. I turn finally to consider section 13 (2) of the Court of Appeal Act, Ch. 52 and whether 

the interests of justice require an order for a new trial. 

Should a new trial be ordered? 

64. This Court’s power to order a retrial is found in section 13(2) of the Court of Appeal Act 

which provides as follows: 

“(2) Subject to the provisions of this Part of this Act the court 

shall, if it allows the appeal against conviction, quash the 

conviction and direct a judgment and verdict of acquittal to be 

entered, or, if the interests of justice so require, order a new 

trial at such time and place as the court may think fit.” 

[Emphasis added] 

65. In considering whether the interests of justice require that a new trial be ordered, Lord 

Diplock, delivering the Board’s decision in Dennis Reid v The Queen [1980] A.C. 343 

(on appeal from Jamaica) opined: 

 

“…the interest of justice that is served by the power to order a 

new trial is the interest of the public…that those persons who 

are guilty of serious crimes should be brought to justice and 

not escape it merely because of some technical blunder by the 

judge in the conduct of the trial or in his summing up to the 

jury. Save in circumstances so exceptional that their Lordships 

cannot readily envisage them, it ought not to be exercised 

where, as in the instant case, a reason for setting aside the 

verdict is that evidence adduced at the trial was insufficient to 

justify a conviction by a reasonable jury even if properly 

directed. It is not in the interests of justice as administered 

under the common law system of criminal procedure that the 
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prosecution should be given another chance to cure evidential 

deficiencies in its case against the defendant. At the other 

extreme, where the evidence against the defendant at the trial 

was so strong that any reasonable jury if properly directed 

would have convicted the defendant, prima facie the more 

appropriate course is to apply the proviso…and dismiss the 

appeal instead of incurring the expense and inconvenience to 

witnesses and jurors which would be involved in another trial. 

In cases which fall between these two extremes there may be 

many factors deserving of consideration, some operating 

against and some in favour of the exercise of the power. The 

seriousness or otherwise of the offence must always be a 

relevant factor; so may its prevalence; and where the previous 

trial was prolonged and complex, the expense and the length of 

time for which the court and jury would be involved in a fresh 

hearing may also be relevant considerations. So too is the 

consideration that any criminal trial is to some extent an 

ordeal for the defendant, which the defendant ought not to be 

condemned to undergo for a second time through no fault of 

his own unless the interests of justice require that he should do 

so. The length of time that will have elapsed between the 

offence and the new trial if one be ordered may vary in 

importance from case to case, though having regard to the 

onus of proof which lies upon the prosecution lapse of time 

may tend to operate to its disadvantage rather than to that of 

the defendant. Nevertheless there may be cases where evidence 

which tended to support the defence at the first trial would not 

be available at the new trial and, if this were so, it would be a 

powerful factor against ordering a new trial. The strength of 

the case presented by the prosecution at the previous trial is 

always one of the factors to be taken into consideration but, 

except in the two extreme cases that have been referred to, the 

weight to be attached to this factor may vary widely from case 

to case according to the nature of the crime, the particular 

circumstances in which it was committed and the current state 

of public opinion…. On the one hand there may well be cases 

where despite a near certainty that upon a second trial the 

defendant would be convicted the countervailing reasons are 

strong enough to justify refraining from that course. On the 

other hand, it is not necessarily a condition precedent to the 
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ordering of a new trial that the Court of Appeal should be 

satisfied of the probability that it will result in a conviction. 

There may be cases where, even though the Court of Appeal 

considers that upon a fresh trial an acquittal is on balance 

more likely than a conviction, “it is in the interest of the public, 

the complainant, and the [defendant] himself that the question 

of guilt or otherwise be determined finally by the verdict of a 

jury, and not left as something which must remain undecided 

by reason of a defect in legal machinery.” [Emphasis added] 

 

66. Against the background of Lord Diplock’s guidance in Reid, I turn now to consider the 

various factors which fall to be considered in determining whether the interests of justice 

in this case require the appellant be retried.  

 

67. Without a doubt, the offences of abetment to incest and incest for which the appellant 

was tried and convicted are very serious offences. The seriousness of the offences in this 

particular case is aggravated by the fact that a child was involved. The abhorrence with 

which this society regards these offences is evidenced by the fact that Parliament has 

provided the life sentence as the maximum punishment which may be imposed on a 

person who is found guilty of such offences. Further aggravating these particular offences 

was the fact that the appellant was the biological father of the child complainant and 

undoubtedly, in a position of overwhelming trust and authority in relation to both 

children who were under his custody, care and control.  

 

68. I turn to the strength of the evidence which was arrayed against the appellant at the trial. 

Apart from the direct evidence of the child, the Crown’s case against the appellant was, 

in my view, not an overwhelmingly strong one. The child’s testimony was completely 

uncorroborated. I hasten to add that this observation in no way diminishes the cogency of 

the child’s testimony which required no corroboration and, if believed, is clearly capable 

in law of securing a conviction. Nonetheless as noted earlier, due to the length of time 

which elapsed before the complaints were made and police investigations were 

commenced, there was no physical or forensic evidence which can be said to 

independently implicate the appellant or otherwise confirm his involvement in either 

offence in any material particular. Furthermore, nothing in the mother’s testimony, nor in 

the evidence of the child psychologist, Dr. Carter, was capable of doing so either. 

 

69. It is also very doubtful whether the mother’s evidence about what the children told her on 

the night of 1 March 2013 (some two to three years after the alleged incidents) could 

properly be regarded in law as evidence of recent complaint so as to be admissible as 
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evidence of the consistency of the child’s complaints. Indeed, this shortcoming is the 

subject of ground 3 of this appeal which has not fully been discussed in this judgment.  

 

70. Aside from the above, the mother’s testimony about having first heard of the children’s 

complaint against the appellant on the night of 1 March 2013 and her having taken the 

children to see the doctors at the Crisis Centre, is obviously discrepant with the evidence 

of the child psychologist whose evidence is that she had in fact already been seeing both 

children since January 2013 and based on her work with the older son, had expressly 

asked to see the younger child. This quite troubling aspect of the evidence is specifically 

addressed in ground 4 of the Amended Notice.  

 

71. As to the length of time that will have elapsed between the offences and the anticipated 

date of a new trial if one be ordered. The two offences were said to have been committed 

over the course of a two year period sometime between December 2009 and December 

2011. While cases sent back for retrial are usually given preference over cases which 

have not yet been heard, I am satisfied that were a new trial to be ordered this will mean 

that a second trial would likely be held approximately nine (9) or even ten (10) years 

following the commission of the offences.  

 

72. I have also considered the issue of the expense and length of time which the order of a 

new trial might involve. I have taken into account that the trial commenced on 16 

November 2015 and concluded, inclusive of sentencing, on 19 November 2015. I do not 

anticipate that a retrial, if ordered, would extend much further than five (5) working days. 

 

73. I acknowledge the ordeal which the appellant would have to undergo should a retrial be 

ordered but, having balanced the relevant factors, given the nature of this particular case, 

a sexual case involving a clash of credibility between a child and his father, I borrow the 

words of Lord Diplock, and conclude that: “I think it is in the interest of the public, the 

complainant, and [the appellant himself] that the question of guilt or otherwise be 

determined finally by the verdict of a jury, and not left as something which must 

remain undecided by reason of a defect in legal machinery.”  

Disposition 

74. In summary, and for all the above reasons, I would allow the appeal, quash the 

appellant’s convictions and the associated sentences and order that the appellant be re-

tried in the Supreme Court at an early date.  

 

________________________________________________ 
The Honourable Ms. Justice Crane-Scott, JA 
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75. I agree.  

 

________________________________________________ 
The Honourable Dame Anita Allen, P 

 

76. I also agree.  

________________________________________________ 
The Honourable Mr. Justice Isaacs, JA 


