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Civil appeal – Documentary title – Possessory title - Adverse possession – Limitation Act - 

Questions of fact  

 

The appellant holds the documentary title to 220 acres of land in Long Island which was purchased 

in 1971. Ernest Major, the respondent’s father, claimed to have purchased roughly 20 acres of the 

land owned by the appellant in 1984. The issue in the court below was whether the respondent’s 

possessory claim was sufficient to oust the appellant’s documentary title. The respondent’s evi-

dence before the judge spoke to his acquisition of the land in 1984, his farming of crops and ani-

mals on the land and his building on the land. He says his possession was uninterrupted and unchal-

lenged for twenty four years. The appellant’s evidence before the judge was limited to visits to the 

land since 2001; they made no reference to the respondent’s presence and they saw no evidence of 

farming or of occupation of the land, except the small portion where a dwelling was located. The 

judge visited the land and determined that the respondent had dispossessed the appellant. The appel-

lant now appeals contending that the judge erred in his assessment of the evidence in two regards: 

firstly, that it has a superior documentary title and secondly, that the adverse possession of the re-

spondent must have been for the requisite period of the Limitation Act, which was, in its opinion, 

twenty years.  

 

Held: appeal dismissed; decision of the trial judge affirmed. Costs of the appeal to the respondent, 

to be taxed if not agreed.  

 

It is conceded that the appellant’s documentary title is superior to the respondent’s. With respect to 

the claim of adverse possession, the appellant references certain parts of the cross-examination of 

the respondent’s evidence in an attempt to show that notwithstanding what was said by these wit-
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nesses in their Witness Statements about the farming and utilisation of the land by the respondent, 

that the farming was not as widespread as they alleged and not for the period required by the Limi-

tation Act.  

 

The evidential dispute between the parties therefore resolved itself into a question of fact for the 

trial judge. Appellate courts have repeatedly said that they do not interfere with findings of fact 

made by a lower court which had the opportunity of seeing and hearing the witnesses unless they 

were plainly wrong or there was no evidence to support the findings. The trial judge considered the 

evidence and found that the respondent was in possession of the whole with the necessary intention 

to possess the whole of the 20 acres in dispute. Having preferred the evidence of the respondent to 

that of the appellant, the simple question for this court to decide is whether or not there is evidence 

to support that finding by the judge or is it one no reasonable tribunal, mindful of its duty to 

act judicially and armed with the relevant law, would make. The Court found there is evidence to 

support the finding and the conclusion reached by the learned judge that the appellant had posses-

sion of the whole property for the relevant period. 

 

Higgs v Nassuvian Ltd. [1975] AC 464 applied 

J A Pye (Oxford) Ltd v Graham [2002] 3 All ER 865 applied 

Miller v Ward [2014] 1 BHS J. No. 77 mentioned  

Morris v Pinches (1969) 212 EG 1141 considered 

Ocean Estates Ltd. v Pinder [1969] 2 AC 19 applied 

Re Faulkner [2003] NICA 5 considered 

 

 

 

 

J U D G M E N T 

 

 

 

Judgment delivered by the Honourable Sir Hartman Longley, P: 

 

1. This appeal concerns a land dispute in Long Island. The appellant was the documentary title 

owner of 220 acres of land near Clarence Town Long Island which it purchased in 1971. The 

respondent, Dwight Major, is the representative of Ernest Major, his father, who, as the original 

defendant, claimed to have purchased roughly 20 acres of the land owned by the appellant in 

1984. It is conceded that the appellant’s documentary title is superior to that of the respondent. 

It also appears to be the case that the appellant has never occupied the land. The respondent 

however claimed to have dispossessed the appellant from the roughly 20 acres for the relevant 

period under the Limitation Act. 

 

2. The appellant commenced an action for trespass in 2008. 

 

3. Judgment was initially given for the respondent but that was appealed to the Court of Appeal 

and the appeal was allowed on a ground that was later conceded, that the learned judge did not 

make a finding as to whether or not the 20 acres claimed by the respondent was part of the 220 

acres of the land to which the appellant had documentary title. The matter was then remitted to 

the Supreme Court for retrial and it came on for hearing before Winder, J.  
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4. The issue before Winder, J. was whether the respondent’s possessory claim was sufficient to 

oust the documentary title of the appellant. This is the basis upon which the competing claims 

were contested. 

 

5. At the trial before Winder, J., the appellant called three witnesses and the respondent called two 

witnesses. The witnesses for the respondent spoke to the acquisition of the land in 1984, the 

occupation and utilisation of the land since then and in particular to the acts to possess and 

occupy it since the acquisition. They spoke of farming the land for that period by planting 

certain crops and trees, some successfully and some unsuccessfully by rotating their farming 

efforts. They also spoke of having livestock and animals that roamed the land, seemingly 

without limitation. They also spoke of the buildings on the land and the construction which was 

only stopped when the mother of the respondent took ill. Their efforts to farm the land and 

possess it went uninterrupted or unchallenged for the 24 year period prior to the commencement 

of the action in 2008.  

 

6. At the trial, the evidence of the witnesses for the appellant was limited to visits to the land since 

2001. Not one of the appellants witnesses spoke to the respondent, or anyone on the land nor did 

they enter the land. Their evidence was limited to what they were able to observe when they 

visited the island which the judge found was only for very short periods of time. On their 

evidence they saw no evidence of farming or of occupation of the land except for the small 

portion where the dwelling was located. 

 

7. The judge himself visited the land and made his own observations. 

 

8. In the end, the judge after hearing and seeing the witnesses and having visited the land, 

preferred the evidence of the witnesses for the respondent to that of the witnesses for the 

appellant where there was conflict. 

 

9. The pivotal finding is at paragraph 11 of the judgment. The judge found that the respondent had 

for the period 1984 to 2008 believed that they had purchased and owned the entire 20 acres 

purchased in 1984. For that period they were unmolested in that belief and ownership. They 

built on the land and farmed it and began constructing another building which was halted only 

because of the sickness of Naomi Major. 

 

10. Having accepted the evidence of the witnesses for the respondent and found that the respondent 

had dispossessed the appellant for twenty four years he therefore gave judgment for the 

respondent and dismissed the action. 

 

The Appeal 
 

11. The appellant appeals contending largely that the judge erred in his assessment of the evidence 

and the argument is two pronged. The appellant contends that it has the superior documentary 

title. That is not in dispute. It also contends that in order to dispossess it, the respondent must 

have had adverse possession for the requisite period of the Limitation Act which it submitted is 

twenty years and that the use and occupation of the land must have been open and the 

respondent must have been in possession of the whole of the land. The appellant submits that 

there is no evidence of farming for the period of twenty years. 

 

12. To underpin that argument the appellant references certain parts of the cross-examination of the 

respondent’s evidence. This appears to be an attempt to show that notwithstanding what is said 

by these witnesses in their Witness Statements about the farming and utilisation of the land by 
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the respondent, that the farming was not as widespread as they alleged and not for the period 

required by the Limitation Act.  

 

13. The evidential dispute between the parties therefore resolved itself into a question of fact for the 

trial judge. What clearly emerges from the evidence of the respondents witnesses is that they 

were farming the land uninterrupted for the period of the Limitation Act. Further, that the 

farming was not confined to any particular area of the land. It was widespread and it was 

rotated. Certain parts were more profitable than others but they cleared and farmed. 

Additionally they ran businesses on the property and kept animals and built on the land. They 

did so for more than twenty years. 

 

14. The House of Lords has stated in J A Pye (Oxford) Ltd v Graham [2002] 3 All ER 865 that 

the search for ouster in which courts engage is unnecessary, and that the question is simply 

whether the squatter has dispossessed the paper owner by going into ordinary possession of the 

land for the requisite period without the consent of the owner (per Lord Browne-Wilkinson at 

paras 36-38). 

 

15. There is no doubt that that is what happened in this case. 

 

16. It is also important to bear in mind the view expressed by the Privy Council in Ocean Estates 

Ltd. v Pinder [1969] 2 AC 19 which the learned judge cited. Where there is a dispute the issue 

is who has the better title having regard to the relative strengths of the claims. 

 

17. The learned judge found that the respondent had built his homestead on roughly 4 acres of the 

land and found that could not be seriously challenged. 

 

18. The appellant’s case largely rests on the challenge to the findings made by the learned judge. 

However, appellate courts have repeatedly said that they do not interfere with findings of fact 

made by a lower court which had the opportunity of seeing and hearing the witnesses unless 

they were plainly wrong or there was no evidence to support the findings. 

 

19. This, in my judgment, is not such a case. There is, in my view, ample evidence to support the 

findings made by the learned judge which have to include his own observations made when he 

visited the locus in quo. 

 

20. The case for the respondent was that he had dispossessed the appellant for the relevant 

limitation period thus barring the appellant’s right to recover the land. 

 

21. The real issue appears to be whether or not the possession by the respondent of a portion of the 

land on which the homestead was built together with the acts of farming and intention to 

construct another structure as a dwelling for one of the sons, and occupation of the land, 

constituted possession of the whole of the land in dispute in the circumstances. 

 

22. That question as has been said in Ocean Estates Ltd. (per Bourke J) and Higgs v Nassuvian 

Ltd. [1975] AC 464 is a question of fact for the trial judge. The trial judge considered the 

evidence and found that the respondent was in possession of the whole with the 

necessary intention to possess the whole of the 20 acres in dispute. Having preferred the 

evidence of the respondent to that of the appellant, the simple question for this court to decide is 

whether or not there is evidence to support that finding by the judge or is it one no reasonable 

tribunal, mindful of its duty to act judicially and armed with the relevant law, would make. 
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23. I think there is evidence to support the finding and the conclusion reached by the learned judge 

that the appellant had possession of the whole property for the relevant period. 

 

24. Additionally, the appellant has contended on appeal that this was a family affair and that none 

of the Majors had exclusive use of the plot, to quote Buckley, J. in Morris v Pinches (1969) 

212 EG 1141. 

 

25. This is not a point that was apparently raised in the lower court before Winder, J. and probably 

would have failed because by the time of Ernest Major’s death in 2012 he had already had 

possession of the land for the limitation period and would have barred the claim of the 

appellant. His son, as executor of his estate, would have held his interest. 

 

26. This point echoes the sentiments expressed by the trial judge in Morris v Pinches, as expressed 

by Higgins, J. in  Re Faulkner [2003] NICA 5: 

 

“In respect of the period 1943 to 1973 the learned trial judge 

stated at page 15 – 

 

'I also bear in mind that possession exercised at 

different times by several members of one family cannot 

grow into a possessory title for one of those family 

members alone – Morris v Pinches (1969) 212 EG 

1141.'” [Emphasis added] 
 

27. Higgins, J. had to address the issue frontally in Re Faulkner said at paragraphs 21 and  22: 

 

[21] As the learned trial judge stated there was no dispute 

between the parties as to the relevant law and principles to be 

applied in a case in which a claim of adverse possession is 

made. These were to be found in the decision of Slade J 

in Powell v McFarlane (1977) 38 P & CR 452 as confirmed in 

the Court of Appeal in Buckinghamshire County Council v 

Moran [1990] Ch 623 and [1989] 2 All ER 225 in which case 

Slade LJ (as he then was) gave the leading decision. These may 

be summarised as – 

 

(1) In the absence of evidence to the contrary, the owner 

of land with the paper title is deemed to be in possession 

of the land, as being the person with the prima facie 

right to possession. The law will thus, without 

reluctance, ascribe possession either to the paper owner 

or to persons who can establish a title as claiming 

through the paper owner. 

 

(2) If the law is to attribute possession of land to a 

person who can establish no paper title to possession, he 

must be shown to have both factual possession and the 

requisite intention to possess (“animus possidendi”). 

 

(3) Factual possession signifies an appropriate degree of 

physical control. It must be a single and conclusive 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.2536094871105393&service=citation&langcountry=GB&backKey=20_T27368030339&linkInfo=F%2523GB%2523CH%2523sel1%25251990%2525page%2525623%2525year%25251990%2525&ersKey=23_T27368030326
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.16164168935687118&service=citation&langcountry=GB&backKey=20_T27368030339&linkInfo=F%2523GB%2523ALLER%2523vol%25252%2525sel1%25251989%2525page%2525225%2525year%25251989%2525sel2%25252%2525&ersKey=23_T27368030326
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possession, though there can be a single possession 

exercised by or on behalf of several persons jointly. 

Thus an owner of land and a person intruding on that 

land without his consent cannot both be in possession of 

the land at the same time. The question what acts 

constitute a sufficient degree of exclusive physical 

control must depend on the circumstances, in particular 

the nature of the land and the manner in which land of 

that nature is commonly used or enjoyed. 

 

… 

 

Whether or not acts of possession done on parts of an 

area establish title to the whole area must, however, be 

a matter of degree. It is impossible to generalise with 

any precision as to what acts will or will not suffice to 

evidence factual possession. 

 

… 

 

Everything must depend on the particular 

circumstances, but broadly, I think what must be shown 

as constituting factual possession is that the alleged 

possessor has been dealing with the land in question as 

an occupying owner might have been expected to deal 

with it and that no-one else has done so. 

 

(4) The animus possidendi, which is also necessary to 

constitute possession, was defined by Lindley MR 

in Littledale v Liverpool College (a case involving an 

alleged adverse possession) as “the intention of 

excluding the owner as well as other people." This 

concept is to some extent an artificial one, because in 

the ordinary case the squatter on property such as 

agricultural land will realise that, at least until he 

acquires a statutory title by long possession and thus 

can invoke the processes of the law to exclude the owner 

with the paper title, he will not for practical purposes be 

in a position to exclude him. What is really meant, in 

my judgment, is that the animus possidendi involves the 

intention, in one's own name and on one's own behalf, 

to exclude the world at large, including the owner with 

the paper title if he be not himself the possessor, so far 

as it reasonably practicable and so far as the processes 

of the law will allow. 

 

(5) … it is consistent with principle as well as authority 

that a person who originally entered another's land as a 

trespasser, but later (sic) In my judgment it is consistent 

with principle as well as seeks to show that he has 

dispossessed the owner, should be required to adduce 
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compelling evidence that he had the requisite animus 

possidendi in any case where his use of the land was 

equivocal, in the sense that it did not necessarily, by 

itself, betoken an intention on his part to claim the land 

as his own and exclude the true owner. The status of 

possession, after all, confers on the possessor valuable 

privileges vis a vis not only the world at large, but also 

the owner of the land concerned. It entitles him to 

maintain an action in trespass against anyone who 

enters the land without his consent, save only against a 

person having a better title than himself.' 

 

[22] These principles have been approved and confirmed by 

the House of Lords in J Pye (Oxford) Ltd and Others v 

Graham and Another [2002] UKHL 30 as yet unreported. The 

opinions were delivered on 4 July 2002. Lord Browne-

Wilkinson who delivered the main opinion observed that apart 

from one or two minor points the principles set out by Slade J 

in Powell's case and subsequently approved in Moran could 

not be improved upon.” 

 

28. To the extent the appellant relies upon the case of Miller v Ward [2014] 1 BHS J. No. 77 and 

the dicta of Buckley, J. in Morris v Pinches, to show or make the point that the claim on behalf 

of the Majors is to be likened to the family dispute in Morris v Pinches, it is mistaken. It is 

clear that that case can be easily distinguished. There, the defendant was unable to make the 

claim in his own right. In the instant case, Major is making the claim in his own right, 

consequent upon his father’s claim and demise. These Majors are not in conflict. There is a 

unified effort. They claim through Mr. Major who bought and facilitated the construction and 

use of the land. See also the following paragraphs in Re Faulkner: 

 

“[39] Significant question (sic) arise with the death of Lord 

Faulkner in March 1977. The judge did not find that the 

respondent acquired adverse possession on his own behalf 

from 1977. He found that a single possession existed from 1973 

which was exercised on behalf of the brothers jointly. After 

Lord Faulkner's death his family continued to use the disputed 

land but only until 1983/4. There is no evidence that this was 

with the agreement of the respondent. After 1983/4 only Mr 

Hunsdale and Mr Campbell used the land. The judge found 

that the respondent was entitled to adverse possession for a 

period in excess of twelve years from 1973 as the sole title 

holder. However from 1973 to 1977 the possession was 

exercised on behalf of each brother jointly. The respondent 

would not be entitled to sole adverse possession from 1973. 

Even after 1977 and until 1983/4 Lord Faulkner's family used 

the land. The evidence suggests that this user was primarily by 

David Faulkner. Therefore it might be said that the 

respondent's user was not exclusive during this period, unless 

it was jointly with members of Lord Faulkner's family as it 

had been with Lord Faulkner. Therefore the respondent's sole 

possession (if such) or user could not begin until 1983/4. 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.4406638424641802&service=citation&langcountry=GB&backKey=20_T27368030339&linkInfo=F%2523GB%2523UKHL%2523sel1%25252002%2525page%252530%2525year%25252002%2525&ersKey=23_T27368030326
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However the respondent conceded he had not used the land 

from 1980. The user of the land thereafter by Mr Hunsdale 

and Mr Campbell was not, in my view, sufficient to enable the 

respondent to claim sole adverse possession, at a time when he 

was making no use of the land whatsoever. The judge appears 

to have recognised this when he said that the respondent's 

actual use of the land caused him more concern. Therefore the 

only way the respondent could claim adverse possession from 

1973 was jointly with his brother. In order to do so he would 

have to acquire his brother's interest by the application of the 

rule of survivorship. For survivorship to apply the brothers 

required to hold their possession as joint tenants. The learned 

trial judge made no finding that a joint tenancy existed. Indeed 

the evidence as to user does not suggest a joint tenancy did 

exist. The respondent's user commenced in 1973 but the 

findings suggest that his brother and family were using the 

land prior to that date. The existence of a joint tenancy would 

require that both brothers acquired an interest in the land at 

the same time – one of the four unities necessary for a joint 

tenancy. In the absence of a specific finding by the learned trial 

judge, based on considered evidence, that a joint tenancy 

existed, I do not consider an inference can be drawn that a 

joint tenancy did in fact exist between the two brothers. Thus 

no inference could be drawn that the respondent acquired his 

brother's interest (whatever it was) by survivorship. It is 

doubtful if the judge relied on survivorship. At page 18 he 

found that this was a single possession exercised on behalf of 

the appellant and his brother jointly. He then referred to the 

respondent's evidence that he did not personally use the land 

for his own purposes after 1980. However he was satisfied that 

Lord Faulkner's family did continue to use the land as well as 

Mr Hunsdale and Mr Campbell. This user appears to have 

advanced the single possession exercised on behalf of the 

brothers jointly to the point where the judge was satisfied that 

the respondent was entitled to adverse possession. What is not 

clear is how that situation translates into a finding that the 

respondent was entitled to be registered as sole owner of the 

disputed land. 

 

[40] Whatever possession the respondent had acquired from 

1973 ceased on his purchase of Ringhaddy House in 1980. As I 

have already observed the use relied on thereafter by others 

was not sufficient to enable the respondent to establish adverse 

possession. In effect the respondent abandoned whatever 

possession he had in 1980 and by then had not established the 

necessary statutory period of twelve years. Where an intruder 

without title holds possession of land for less than the statutory 

period and then goes out of possession, the period of adverse 

possession lapses (unless someone else without title enters into 

possession) and the paper owner is in the same position as if 
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there had been no intrusion – see Halsbury's Laws of 

England (4th ed) vol 28 (Reissue) para 989. 

 

[41] A person in possession without title, but before the 

statutory period has elapsed, has a transmissible interest in the 

land (good against all the world except the paper owner). If he 

leaves the land and is followed by another claimant without 

title, the period when the paper owner is without possession, 

due to the first claimant's possession, may inure to the benefit 

of the second claimant. The merger of the two (or more) 

periods of possession may defeat the paper owner. Such a 

situation was contemplated in the judgment of Nicholls LJ ( as 

he then was ) in Mount Carmel Investments v Peter Thurlow 

Ltd [1988] 3 All ER 129 when at p 135H he said: 

 

'If squatter A is dispossessed by squatter B, squatter A 

can recover possession from squatter B and he has 12 

years to do so, time running from his dispossession. But 

squatter B may permit squatter A to take over the land 

in circumstances which, on ordinary principles of law, 

would preclude A from subsequently ousting B. For 

example, if A sells or gives his interest in the property, 

insecure as it may be, to B.' 

 

Thus if Lord Faulkner was in possession from 1973 until 1977 

and the respondent was in possession from then until 1985, 

having acquired Lord Faulkner's interest in the land, the 

paper owner's title might have been extinguished and the 

respondent in a position to claim adverse possession of the 

disputed land. The respondent did not claim adverse 

possession in this way nor did the learned trial judge find so. 

Such a claim would depend upon sufficient acts of possession 

from the time the respondent purchased Ringhaddy House in 

1980 until at least 1985. The acts relied on from 1980 to 1985 

are insufficient to establish the necessary factual possession 

and/or the necessary animus possidendi. In addition it would 

require evidence that the respondent acquired Lord Faulkner's 

interest, applying the ordinary principles of law, for example 

by agreement, sale, gift or inheritance. There is no such 

evidence. Nor did the appellants go to court to meet such a 

claim. If such an approach had been suggested before the 

learned trial judge it is not difficult to contemplate the type of 

questions that the appellants would have raised. 

 

[42] Whichever way one approaches the issues identified in this 

case, the evidence was insufficient to establish the necessary 

factual possession and intention to possess for the statutory 

period of twelve years. Therefore I would allow the appeal and 

restore the order of the Deputy Registrar of Titles.” [Emphasis 

added] 

 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?A=0.13491553513691457&service=citation&langcountry=GB&backKey=20_T27421300340&linkInfo=F%23GB%23ALLER%23vol%253%25sel1%251988%25page%25129%25year%251988%25sel2%253%25&ersKey=23_T27421300333
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29. Further, by the time the claim for trespass was commenced the respondent had already acquired 

a possessory title to the land and had dispossessed the appellant barring his claim to reenter the 

land. 

 

30. I would dismiss the appeal and affirm the decision of Winder, J. Costs of the appeal to the 

respondent, to be taxed if not agreed.  

 

 

 

     __________________________________________________ 

     The Honourable Sir Hartman Longley,  P 

 

31. I agree.  

 

     __________________________________________________ 

     The Honourable Sir Michael Barnett, JA (Actg.) 

 

32. I also agree.  

 

 

     __________________________________________________ 

     The Honourable Mr. Justice Evans, JA (Actg.) 


