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Civil appeal – Ethics Committee of the Bar Council – Reprimand of counsel by the Ethics 

Committee – Duty of tribunals to give reasons for making judicial or quasi-judicial decisions – 

Right to be heard – Breach of natural justice - Section 30 of the Legal Profession Act – Rule II of 

The Bahamas Bar (Code of Professional Conduct) Regulations 

On 3 January 2019 Millicent Smith filed a complaint with the respondent against Mr. Munroe, 

Q.C., only. Ms. Smith’s complaint related to a lawsuit by Mr. Anthony Smith against Doctors 

Hospital and Dr. Dane Bowe. The complaint alleged that Mr. Munroe’s office failed to file the 

lawsuit within the statutory period and the remedy sought was the value due to Mr. Smith.  

Having received the complaint the Ethics Committee (EC) informed Mr. Munroe of the same 

and requested his prompt response. Mr. Munroe responded indicating that he did not have a file 

on the matter as, by request, it had been transferred to another attorney. Thereafter, the EC 

summoned Mr. Munroe to appear before it for the hearing of the complaint. Both Mr. Munroe 
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and Mr. Gibson attended the hearing which was inquisitorial in nature. The EC heard from Ms. 

Smith, her daughter, her son-in-law and Mr. Munroe.  

Following the hearing the EC delivered its decision wherein it determined that reasonable 

grounds existed for the making of the complaint, that the allegations against Mr. Munroe and Mr. 

Gibson had been proved and that Mr. Munroe and Mr. Gibson had breached Rule II of The 

Bahamas Bar (Code of Professional Conduct) Regulations. As a result they were both 

reprimanded pursuant to section 30(1)(c) of the Legal Profession Act. Mr. Munroe and Mr. 

Gibson have appealed the decision of the EC to this Court. 

Held: appeal allowed. Decision of the Ethics Committee set aside.  

As the complaint by Ms. Smith was made against Mr. Munroe only the EC had no jurisdiction to 

issue a reprimand against Mr. Gibson. 

It is trite law that tribunals making judicial or quasi-judicial decisions have a duty to give reasons 

for their decisions. The authorities suggest that “if the appellate process is to work satisfactorily, 

the judgment must enable the appellate court to understand why the judge reached his decision.” 

In the present case, the EC failed to explain the reason for reprimanding Mr. Munroe. While the 

EC did state that Mr. Munroe was in breach of Rule II it did not say how he was in breach of the 

Rule, nor did it identify which evidence it relied upon to find that Ms. Smith’s complaint had 

been proved.  

If the EC is minded to make a reprimand on the basis that a complaint had been made out the EC 

would be obliged to give the attorney complained of an opportunity to be heard on the issue 

before making the reprimand. It is a fundamental breach of natural justice to impose a 

punishment on an attorney without giving an opportunity to make representation as to what, if 

any, punishment should be imposed upon him.  

Bank of Ireland Mortgage Bank v Heron [2015] IECA 66 considered 

English v Emery Reimbold and Strick Ltd [2002] 1 WLR 2409 considered 

Moss v R [2013] 1 WLR 3884 mentioned 
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J U D G M E N T  

 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal by the appellants Wayne Munroe Q.C. and Donovan Gibson against a 

decision by the Ethics Committee of the Bar Council whereby the Ethics Committee found: 

“3. Upon the hearing of the complaint, the Ethics Committee 

has determined the following: 

(a) that there existed reasonable grounds for the making 

of the complaint by Ms. Smith; 

(b) that the allegations made by Ms. Smith against Mr. 

Munroe and Mr. Gibson have been proved; and 

(c) that Mr. Munroe and Mr. Gibson have breached 

Rule II of The Bahamas Bar (Code of Professional 

Conduct) Regulations.” 

The Ethics Committee then reprimanded the appellants pursuant to section 30(1)(c) of the 

Legal Profession Act (the Act). 

 

2. The appellants in this appeal seek to set aside the decision on various grounds. 

 

THE FACTS 

 

3. By a complaint dated 3 January 2019 Millicent Getrude Smith filed a complaint against Mr. 

Munroe. The complaint was not made against Donovan Gibson or any other attorney who 

may have been working with or for Mr. Munroe. The complaint alleges that on: 

 

“Jan 6
th

 2011 Anthony Smith consulted with Munroe and 

Associates concerning the treatment of his leg injury and the 

ongoing treatment due to a bit left in his leg by Dr. Dane Bowe 

and the wrong type [of] steel placed in his leg due to his 

diabetes. The agreement was to sue Doctors Hospital and Dr. 

Bowe”. 
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4. The breach complained of by Ms. Millicent Smith was that “Munroe’s office failed to file 

the necessary documents nor show up to court within the legal time allotted”. The 

remedy sought in the complaint was that “The family would like the value due to Mr. 

Smith from Doctors Hospital and Dr. Bowe”. 

 

5. By letter dated 7 January 2019 the secretary to the Ethics Committee forwarded the 

complaint to Mr. Munroe and asked for his prompt response. 

 

6. Mr. Munroe responded by letter dated 21 January 2019. Unfortunately, that response is not 

contained in the Record of Appeal but it appears that the response simply advised that Mr. 

Munroe did not have a file on this matter as the file had been forwarded to another lawyer at 

the request of some person. 

 

7. On the 5 June 2019 the Ethics Committee served a Notice on Mr. Munroe summoning him to 

appear before the Ethics Committee on Saturday, 6 July 2019 “for the hearing of the 

complaint against [him]”. 

 

8. The hearing took place on Friday, 5 July 2019, a day earlier that the day contained in the 

Notice. Mr. Munroe and Mr. Gibson attended the hearing. The ‘hearing’ before the Ethics 

Committee was inquisitorial in nature. The Ethics Committee heard from Ms. Millicent 

Smith, her daughter and her son in law. Their statements were not made under oath. The 

Committee also heard from Mr. Munroe. 

 

9. At the end of the hearing by the Committee on 5 July 2019 the Chairman said: 

“Ms. Smith, Mr. and Mrs. Mackay, Mr. Munroe, Mr. Gibson, 

thank you all for coming and coming back. We will notify 

you”. 

10. On 12 August 2019 the Ethics Committee delivered its decision making its findings as set out 

earlier and issuing its reprimand to both Mr. Munroe as well as Mr. Gibson.  

THE LAW 

11. Section 30 of the Act provides: 

“30. (1) There is hereby established a committee to be known 

as the Ethics Committee of the Bar Council the functions of 

which shall be — 

(a) to receive complaints made in respect of the conduct 

of counsel and attorneys, registered associates and legal 

executives; 
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(b) to determine whether there exists reasonable 

grounds for the making of a complaint and if so to refer 

it to the Disciplinary Tribunal where the Committee 

considers that should the complaint be established 

before the Tribunal the facts of the complaint would 

warrant a penalty or order other than a reprimand; 

(c) to reprimand counsel and attorneys, registered 

associates and legal executives where the Committee 

considers that though the allegations of a complaint 

have been made out a reprimand is the adequate 

penalty; 

(d) generally to uphold standards of professional 

conduct for counsel and attorneys, registered associates 

and legal executives. 

(2) The provisions of the Fifth Schedule shall have effect as to 

the constitution of the Ethics Committee and otherwise in 

relation thereto.” 

 

12. Section 54(1)(b) of the Act provides: 

“54. (1) Any person aggrieved by — 

(b) an order made by the Ethics Committee under 

paragraph (c) of subsection 2 of section 30; 

may appeal on that account to the Court of Appeal; and in 

relation to every such appeal section 9 of the Court of Appeal 

Act shall mutatis mutandis apply as if the matter in respect of 

which the appeal is brought were a judgment or order of the 

Court.” 

13. When this appeal first came for hearing the Bar Council had failed to file any submissions in 

response to the submissions made by the appellants. Counsel for the Bar Council sought an 

adjournment on the basis that the parties were seeking to resolve the matter ex curia. This 

Court granted the adjournment. 

 

14. When the matter came for hearing again the Bar Council, again, failed to serve any 

submissions and again asked for an adjournment. We refused to grant an adjournment. 

Counsel for the Bar Council then indicated that he had no instructions to argue the appeal. 
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We then advised the parties that we would consider the appeal on the basis of the material 

that was before us and render or judgment on the appeal in due course. 

 

15. There are many grounds contained in the Notice of Appeal.  However, in our judgment there 

is no need to consider all of them. 

 

16. The first ground is that the Committee had no jurisdiction to issue a reprimand against Mr. 

Gibson as Mr. Gibson was never the subject of any complaint before the Committee. 

 

17. This is obviously correct. The complaint by Ms. Smith was only against Mr. Munroe. It was 

never against Mr. Gibson. Although Mr. Gibson attended the hearing with Mr. Munroe and 

there was evidence that he was to have done some work on Mr. Munroe’s behalf Ms. Smith’s 

complaint was always against Mr. Munroe as it was Mr. Munroe who was the attorney 

retained to act on behalf of Mr. Smith. Clearly the reprimand against Mr. Gibson cannot 

stand. Whether or not Mr. Gibson’s conduct warranted a reprimand is irrelevant, it must be 

set aside as he was never a person against whom any complaint was made. 

 

18. As to the appeal by Mr. Munroe, it is clear that the decision is materially defective. The 

decision states that the Committee has determined that “the allegations made by Ms. Smith 

against Mr. Munroe and Mr. Gibson have been proved”. It does not specify what 

allegations have been proved. The only allegation contained in the complaint was that 

“Munroe’s office failed to file the necessary documents nor show up to court within the 

legal time allotted”.  The Decision does not make that specific finding and on the face of the 

Record there is evidence that Mr. Munroe’s firm did file some court action on behalf of Mr. 

Smith. 

 

19. On page 54 of the transcript, the Chairman of the Committee says: 

“MADAM CHAIR:  So, Mrs. Smith, your complaint against 

Mr. Munroe and Mr. Gibson. And during that I asked a 

question if you were able to find out other information.  The 

matter before us is your complaint against them.   So in that 

regard, we will make a determination as to whether your 

complaint was a valid complaint, or whether your complaint 

was not a valid complaint. And we will advise you in short 

order as to what our decision is. But in the meantime as Mr. 

Gaitor said to you, there is an action that was filed that is a 

viable action.  So you really need to deal with it before it is 

struck out for want of prosecution. The action was filed by 

Munroe & Associates by you as a personal representative 

against Dr. Dean Bowe. Now the action has to be continued.  



7 
 

Things has to be done.  So you must find an attorney to work 

on it. 

MRS. SMITH:  So since fees was already paid, they will give 

me back the money? 

MRS. BASTIAN-GALANIS:  But they did some work. 

MRS. SMITH:  They did what work? 

MADAM CHAIR:   He filed the Writ for you. He filed two 

Writs for you. If Mr. Munroe didn’t file the Writ you would 

not to be able to proceed with the matter now because of the 

time limit. 

MR. GIBSON:  And, my Lady, just for the record, Mrs. Smith 

cannot deny this, but she say I was rude and belligerent to her, 

but she returned about a year later after instructions to 

transfer the file, came back to my office asking for me to 

represent her once more.  So to make the accusation that I was 

so rude and wasn’t doing. anything. 

MRS. SMITH: Yes, your Worship. Can you give me a date. I 

will just leave that. 

MADAM CHAIR: So, Mrs. Smith, as I said to you, there was 

an action that was filed on your behalf against. Dr. Bowe. 

MRS. BASTIAN-GALANIS:   Do you understand what she is 

saying? 

MRS. SMITH:   A summons was sent out? 

MADAM CHAIR: A Writ of Summons was filed which is the 

document that you need to start an action. 

MRS. SMITH:   I don’t know about that. 

MADAM CHAIR: The record showed it was filed. It is a 

document. I just looked at. It was filed on November 2015; 

30th of November, 2015. 

MRS. SMITH:  But I want to find out why didn’t they do 

anything at all? 

MADAM CHAIR:  He did something.  He filed the Writ. 
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MRS SMITH:   Nothing. 

MADAM CHAIR:  But he also ended the judgment. 

MR. GAITOR: That’s something to feel good about in that 

your action is alive.  Your remedy can be pursued. 

MRS. BASTIAN-GALANIS: So this is what they did. First 

they sued Doctor’s Hospital. And they didn’t have the right 

name. So they fixed the document and put the right name.  

Then they found out that Anthony Smith died. So when they 

found out, they had to wait for a while until his estate was 

probated so that you, as personal representative of your 

nephew could sue Dr. Bowe, because they realized that the 

better cause of action was to sue Dr. Bowe. So they do up the 

documents in your name to sue Dr. Bowe.  That is what your 

document says. And they served it on the other side. The other 

side didn’t do anything. So they did up another document to 

say, Okay, we win.  We won the judgment since up (sic) didn’t 

show up, since you didn’t appear.  That is called a default 

judgment.  So they did that.  Do you understand? 

MRS. SMITH:  Yes. 

MADAM CHAIR:  And as result of that, when you hired Mrs. 

Galanos, she made an application for assessment of damages 

which is a continuation of what they did 

MRS. SMITH:   The action is there? 

MRS. BASTIAN-GALANIS:  That is in the file. 

MRS. SMITH:  You know something.  The Lord knows when I 

came here today, I said Jesus is coming here with me and he is 

here now. Let me tell you, whatever happened everything is 

still in His hands.  He promise never to leave me or forsake me 

and He never will.  So Mr. Munroe what you did -- 

MRS. BASTIAN-GALANIS:   Ok.  This is not for the record. 

(Discussion held off the record) 

MADAM CHAIR:  Okay.  Back on the record. Ms. Smith, Mr. 

and Mrs. Mackay, Mr. Munroe, Mr. Gibson, thank you all for 

coming and coming back.  We will notify you.” 
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20. There is nothing in the transcript of the hearing which suggests that the Ethics Committee 

was minded to find that the complaint by Ms. Smith had been made out or that it was minded 

to reprimand the appellants. 

 

21. Further, the Decision states that the Committee reprimands Mr. Munroe for being in breach 

of Rule II of the Code of Professional Conduct. Rule II is in the following terms: 

“The attorney must perform all the work and services which 

he undertakes on behalf of his client in a competent manner, 

providing a quality of service at least equal to that which 

attorneys generally would expect of a competent attorney in a 

like situation.” 

22. The Decision does not specify how Mr. Munroe was in breach of that Rule. It is impossible 

for an appellate court to tell the basis upon which the Ethics Committee made its 

determination. 

 

23. The duty of tribunals to give reasons for making judicial or quasi-judicial decisions which 

affect the rights of individuals is settled law. 

 

24. In English v Emery Reimbold and Strick Ltd [2002] 1 WLR 2409 the Lord Phillips said: 

“The requirement to give reasons under common law 

15 There is a general recognition in the common law 

jurisdictions that it is desirable for judges to give reasons for 

their decisions, although it is not universally accepted that this 

is a mandatory requirement—‘There is no invariable rule 

established by New Zealand case law that courts must give 

reasons for their decisions’, per Elias CJ in Lewis v Wilson & 

Horton Ltd [2000] 3 NZLR 546, 565. While a constant refrain 

is that reasons must be given in order to render practicable the 

exercise of rights of appeal, a number of other justifications 

have been advanced for the requirement to give reasons. These 

include the requirement that justice must not only be done but 

be seen to be done. Reasons are required if decisions are to be 

acceptable to the parties and to members of the public. Henry 

LJ in Flannery's case [2000] 1 WLR 377 observed that the 

requirement to give reasons concentrates the mind of the judge 

and it has even been contended that the requirement to give 

reasons serves a vital function in constraining the judiciary's 

exercise of power: see Professor Shapiro's article ‘In Defence 
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of Judicial Candor’  (1987) 100  Harv L Rev 731, 737. The 

function that judgments play under the common law in setting 

precedents for the future has also been identified as one of the 

justifications for the requirement to give reasons, although as 

Mahoney JA stated in Soulemezis v Dudley (Holdings) Pty Ltd 

(1987) 10  NSWLR 247, 273: 

‘The court's order is a public act. The judgment given 

for it is a professional document, directed to the parties 

and their professional advisers. It may, in a particular 

instance, delineate, develop or even decorate the law but 

that is peripheral and not essential to its nature.’ 

16 We would put the matter at its simplest by saying that 

justice will not be done if it is not apparent to the parties why 

one has won and the other has lost. 

17 As to the adequacy of reasons, as has been said many times, 

this depends on the nature of the case: see for example 

Flannery's case  [2000] 1  WLR 377, 382. In Eagil Trust Co Ltd 

v Pigott-Brown [1985] 3 All ER 119, 122 Griffiths LJ stated 

that there was no duty on a judge, in giving his reasons, to deal 

with every argument presented by counsel in support of his 

case: 

‘When dealing with an application in chambers to 

strike out for want of prosecution, a judge should give 

his reasons in sufficient detail to show the Court of 

Appeal the principles on which he has acted and the 

reasons that have led him to his decision. They need not 

be elaborate. I cannot stress too strongly that there is no 

duty on a judge, in giving his reasons, to deal with every 

argument presented by counsel in support of his case. It 

is sufficient if what he says shows the parties and, if 

need be, the Court of Appeal the basis on which he has 

acted … (see Sachs LJ in Knight v Clifton [1971] Ch 

700, 721).’ 

18 In our judgment, these observations of Griffiths LJ apply to 

judgments of all descriptions. But when considering the extent 

to which reasons should be given it is necessary to have regard 

to the practical requirements of our appellate system. A judge 
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cannot be said to have done his duty if it is only after 

permission to appeal has been given and the appeal has run its 

course that the court is able to conclude that the reasons for 

the decision are sufficiently apparent to enable the appeal 

court to uphold the judgment. An appeal is an expensive step 

in the judicial process and one that makes an exacting claim on 

judicial resources. For these reasons permission to appeal is 

now a nearly universal prerequisite to bringing an appeal. 

Permission to appeal will not normally be given unless the 

applicant can make out an arguable case that the judge was 

wrong. If the judgment does not make it clear why the judge 

has reached his decision, it may well be impossible within the 

summary procedure of an application for permission to appeal 

to form any view as to whether the judge was right or wrong. 

In that event permission to appeal may be given simply 

because justice requires that the decision be subjected to the 

full scrutiny of an appeal. 

19 It follows that, if the appellate process is to work 

satisfactorily, the judgment must enable the appellate court to 

understand why the judge reached his decision. This does not 

mean that every factor which weighed with the judge in his 

appraisal of the evidence has to be identified and explained. 

But the issues the resolution of which were vital to the judge's 

conclusion should be identified and the manner in which he 

resolved them explained. It is not possible to provide a 

template for this process. It need not involve a lengthy 

judgment. It does require the judge to identify and record 

those matters which were critical to his decision. If the critical 

issue was one of fact, in may be enough to say that one witness 

was preferred to another because the one manifestly had a 

clearer recollection of the material facts or the other gave 

answers which demonstrated that his recollection could not be 

relied upon.” [Emphasis added] 

25. The point was made more recently in Bank of Ireland Mortgage Bank v Heron [2015] 

IECA 66 where the Irish Court of Appeal summed up the law with respect to a tribunal’s 

duty to give reasons: 

“NEED TO GIVE REASONS 
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[16] For many years the Superior Courts have held that 

administrative bodies making judicial or quasi judicial 

decisions must give reasons for so doing. Such bodies must 

satisfy the criteria identified by Murphy J in O'Donoghue v An 

Bord Pleanla [1991] ILRM 750 where he said in the context of 

a decision given by the Planning Board that it ‘…must be 

sufficient first to enable the courts to review it and secondly, to 

satisfy the person having recourse to the tribunal that it has 

directed its mind adequately to the issues before it’. 

 

[17] That line has been followed in many subsequent decisions 

including Grealish v An Bord Pleanla [2006] IEHC 310, [2007] 

2 IR 536; Mulholland v An Bord Pleanála [2006] ILRM 287, 

and Deerland Construction Ltd v Aquaculture Licences 

Appeals Board [2008] IEHC 289, [2009] 1 IR 673. Given that 

administrative bodies are required to give reasons for their 

decisions, no lesser standard can be required of courts 

exercising judicial functions. 

 

26. In this case the Ethics Committee has woefully failed to explain the reasons why it made the 

decision to reprimand Mr. Munroe. It has said that he is in breach of Rule II but does not say 

how he is in breach of that Rule. It has said that Ms. Smith has proved her allegations against 

Mr. Munroe but has not identified what evidence it has accepted to show that the complaint 

has been proved. This in and of itself is sufficient to allow this appeal and set aside the 

decision. 

 

27. The Ethics Committee in its decision stated “that the allegations made by Ms. Smith 

against Mr. Munroe and Mr. Gibson have been proved”. [Emphasis added] 

 

THE JURISDICTION OF THE ETHICS COMMITTEE 

 

28. Section 30 of the Act only permits the Ethics Committee:  

“30. (1) … 

(a) … 

(b) to determine whether there exists reasonable grounds 

for the making of a complaint and if so to refer it to the 

Disciplinary Tribunal where the Committee considers 

that should the complaint be established before the 
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Tribunal the facts of the complaint would warrant a 

penalty or order other than a reprimand;  

(c) to reprimand counsel and attorneys, registered 

associates and legal executives where the Committee 

considers that though the allegations of a complaint have 

been made out a reprimand is the adequate penalty; 

(d) …” [Emphasis added] 

29. Mr. Munroe alleges that the Ethics Committee refused to permit him to cross examine Ms. 

Smith or any other witnesses. We are not satisfied that given the inquisitorial nature of the 

proceedings there was a compelling need to cross examine any persons. Moreover, there is 

nothing in the transcript that is contained in the Record of Appeal prepared by the appellants 

which indicates that they requested to ask questions of Ms. Smith and or Mr. and Mrs. 

Mackay and were refused by the Ethics Committee. 

 

30. It must be recalled that the primary purpose of the Ethics Committee is to determine whether 

there was a reasonable basis for making the complaint. That could be done simply by asking 

questions of the persons involved. It is not a hearing before the Disciplinary Tribunal. The 

only risk to the attorney is that it may be referred to the Tribunal where there will be a full 

hearing on the complaint or that the Ethics Committee may find that even if the matters 

complained of had been made out it would only warrant a reprimand and no other 

disciplinary action. 

 

31. The attorney, however, does have a right to be heard if the Ethics Committee was minded to 

make a reprimand on the basis that the complaint had been made out. If that was the case the 

Committee would be obliged to give the attorney an opportunity to be heard on this issue 

before making the reprimand. 

 

32. In our judgment, it is a fundamental breach of natural justice to impose a punishment on an 

attorney without giving an opportunity to make representation as to what if any punishment 

should be imposed upon him.  This certainly the case in criminal proceedings. In Moss v R 

[2013] 1 WLR 3884 the Privy Council said at paragraph 5:  

 

“…An omission to hear a defendant before passing sentence is 

a serious breach of procedural fairness. That simple 

proposition does not need the citation of authority.”  

 

33. Although said in the context of criminal proceedings, the principle in our judgment applies 

equally to disciplinary proceedings where an attorney is in jeopardy of a punishment which 

may adversely affect him professionally.  
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34. This was not done in this case. 

 

35. For these reasons we would allow the appeal and set aside the decision of the Ethics 

Committee of the Bar Council.  

      __________________________________________ 

      The Honourable Sir Michael Barnett, P 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 


