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************************************************************** 

Civil Appeal – Court of Appeal Act section 11 - Court of Appeal Rules 24 and 29 - Preliminary 

Objection 

The appellant is appealing the decision of Winder J, whereby he recused himself from a Supreme 

Court action. The appellant contends that such recusal essentially was “refusing or delaying 
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hearing” his pending applications before that Court. The respondents filed a Notice citing their 

preliminary objections to the said appeal soon thereafter. The issue raised in the respondents’ 

Notice for the Court’s determination inter alia was whether or not the appeal was in 

contravention of section 11(f) of the Court of Appeal Act, in that it was filed without the 

requisite leave of the Court below or the Court of Appeal.   

 

Held: appeal dismissed. Costs follow the event, to be taxed if not otherwise agreed. 

 

An application pursuant to Order 27(4) does not require the filing of a Notice of Appeal or the 

existence of an appeal at all, we were not satisfied that the application before us was made or 

could be made pursuant to that Order. 

We are not satisfied that an ex-parte application was made to the Court below which was 

refused.  

The application was made pursuant to Order 29(1) which requires that there be a cause or matter 

pending before this Court. We note the Notice of Motion filed along with the Affidavit and 

Summons but as noted earlier no leave has been sought or granted as required by Section 11 of 

the Court of Appeal Act. In these circumstances we are satisfied that at this point in time the 

Appellant has no valid appeal before this court, and his application for interim relief in the 

circumstances cannot succeed.   

 

Junkanoo Estate Ltd and others v UBS Bahamas Ltd (In Voluntary Liquidation) [2017] UKPC 8 

considered      

 

 

___________________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA 

1. On the 17
 
April 2019 the Appellant, Mr. Julius Bethel filed a Notice of Appeal Motion which 

provided as follows: 

“TAKE Notice that the Court of Appeal or single Judge of the 

Court will be moved on Thursday, 18th day of April, A. D., 

2019 at 11:30 am. o’clock or so soon as Counsel can be heard 

by Counsel for the Appellant on appeal from decisions Mr. 

Justice Ian Winder made on 4th April 2019 and 10th April 
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2019 declining to exercise jurisdiction as the Judge having 

administrative control of Supreme Court Action 

2010/Cle/gen/No. 1137 (in which this appeal comes), thereby 

also refusing or delaying hearing the Appellant’s pending 

applications. By his said decisions (“the Declination 

Decisions”) the learned Judge declined: (1) jurisdiction with 

respect to the Appellant’s applications: (a) by the Summons 

filed 17th August 2019 (SIC)  to remove Mr. Paul Winder as 

sole Judicial Trustee of The Sir Jack Hayward 1993 

Discretionary Settlement by Deed of Trust dated 16th March 

2019 (“the Trust”); (b) by the Summons filed 28th January 

2019 for a preemptive costs Order; (c) by the Summons filed 

3rd April 2019 to set aside or stay operation of his ex parte 

Order made 18th March 2019 on the Ex Parte Summons filed 

15th March 2019 on the Judicial Trustee’s request for 

direction (“the Directions Order”); and (d) Appellant counsel’s 

extemporary application for a limited stay of the Directions 

Order to allow application to this Court; and consequential 

upon the Declination Decisions, the said Judge did prematurely 

and inopportunely recuse himself of the administrative control 

of the action on 10th April 2019 upon settling his Order dated 

11th day of March, A. D., 2019 setting aside his Order of 16th 

March 2016 approving Terms of Compromise (“the Dispositive 

Order”); and thus the Declination Decisions may be ordered , 

set aside and Judgment entered for the Appellant under Rules 

24(3) and 24(4) of The Court of Appeal Rules, 2005 (“the 

Rules”) and the case remitted to for hearing before a different 

Judge; and that pending determination of the appeal the Court 

grant the following interim relief: 

(1) an ORDER that pending hearing and determination of the 

Appellant’s Summons filed on 17th August 2018 in Supreme 

Court Action 2010/CIe/gen/No. 1137 to remove Paul Winder as 

Judicial Trustee of the Trust and the Appellant’s Summons 

filed 3rd April 2019 to set aside the Directions Order or of the 

substantive appeal, the said Paul Winder qua Judicial Trustee 

or otherwise howsoever, may be restrained from taking any 

further steps authorised by the Directions Order compliant 

therewith and in furtherance thereof giving leave to (a) 

commence proceedings against Striker Trustees Limited 

(“Striker”) and one of its Directors and (b) to engage 

Kikivarakis & Co. to undertake a forensic examination of the 

accounts of the Trust; and (c) to engage Igal Wizman of Ernst 
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& Young to audit the financial statements of the Trust for the 

period 2015-2018 and for future years; and 

(2) a CONSERVATORY ORDER that the said Paul Winder 

undertake to maintain the status quo as regard the assets of the 

trust subject to leave of the Court; and that the other 

beneficiaries under the Trust, namely, Patricia Bloom and 

Amy Bloom Clough, undertake not to enforce their rights 

against the said Paul Winder qua Judicial Trustee, pending 

determination of the substantive appeal or further order. 

AND FURTHER TAKE NOTICE that the grounds of the 

appeal and the present application, both as to the substantive 

law and procedure, are that: 

1. The learned Judge declining to exercise jurisdiction that he 

possessed to hear and determine the Appellant’s pending 

applications constituted error for which to invoke the Court’s 

general appellate jurisdiction; and if such error is to be set 

right it requires this Court’s exercise of appellate jurisdiction 

it uniquely possesses as regard the Declination Decisions, in 

order that they be reversed and appropriate relief granted (Ah 

Yick v. Lehmert (1905) 2 C L R 593, at 601 per Griffith, CJ). 

2. Other than Notes of the counsel who were before him when 

he made his Order dated 11th day of March, A. D., 2016 

approving the Terms of Compromise (“the Approval Order”) 

confirming the Court was misled, no known potential ground 

of judicial recusal existed that did not exist at the application 

for that Order originally fixed to come on that day before 

Madam Justice Indra Charles but Which was put before him. 

In the premises the Judge’s decision to recuse himself from 

further hearings, is not legally justified and is prejudicial. 

3. The Declination Decisions being yet another instance of the 

said Judge also refusing or declining to exercise jurisdiction 

regarding an application by the Appellant that attorneys for 

parties in a related action (in which the Appellant is Plaintiff) 

in interest with the Respondents, elect as to representation of 

multiple parties, that necessitated the Appellant invoking the 

Court’s jurisdiction, creates a reasonable apprehension in the 

Appellant that his reticence is not mere coincidence; rather 

interests of opposing parties in interest and/or their attorneys 

are to be preferred in this case irrespective of the weight of the 
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evidence to the contrary or any inconvenience or injustice 

being caused to the Appellant. 

4. Insofar as the learned Judge’s recusal from the action as of 

10th April 2019 was voluntary, and the Declination Decision 

relinquishing administrative control of the action to another 

Judge was made after the Dispositive Order, he exercised 

discretion wrongly, based on last minute correspondence from 

attorneys for the two other beneficiaries of the Trust, with tacit 

support from the Respondents’ attorneys, over the objection of 

the Appellant’s attorneys. 

5. The learned Judge erred, inter alia, by not giving adequate 

and/or proper consideration as he ought, to the fact that the 

Declination Decisions were likely to deprive the Appellant’s 

pending application to remove the Judicial Trustee of utility; 

by it not being given priority afforded the Judicial Trustee’s 

request for directions ex parte when in fact, as it happened, 

there was no evident necessity or urgency at the time. 

6. There being at the time of hearing of the Judicial Trustee’s 

request for directions no longer (if there ever was) any need to 

make the Directions Order, as was independently shown; and 

despite the Judicial Trustee’s breach of fiduciary duty manifest 

in the record before him, the Judge demonstrated partiality 

acting to the Appellant’s detriment prejudicing his application 

to set aside the Directions Order more timely as he was 

lawfully entitled to and did expect that it would be. 

7. The court record in the action also discloses that the Judge 

fell inexplicably into error but does not explain his reticence in 

not asking those opposing the application to set aside the 

Approval Order for proof of service by Affidavit or otherwise 

on the Appellant of court documents relating to his joinder as a 

defendant in the action, compliant with Madam Justice 

Charles’ Order filed 18th November 2015, or Summons and 

other material supporting the making of the Approval Order. 

8. The Declination Decisions operate to negate and otherwise 

prejudice the Appellant’s right of access to the Court within a 

reasonable time for determination of his said applications, and 

postpones any certainty of a timely hearing, the Judge having 

received confirmation from one of the Respondents’ attorneys 

of the availability of Madam Justice Indra Charles on 3rd May 

2019 as a date for mention to fix hearing dates. 
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9. In the premises, the learned Judge inexplicably declined the 

principal duty of a Court of Equity; to see that the Trust was 

and is being properly executed, disregarding the evidence. 

Moreover, it was not open to the Judge to recuse himself in the 

circumstance of the pendency of the Summonses filed 17th 

August 2018 and 3rd April 2018. 

10. The said Judge erred as to exercise of discretion, as relate 

to his making of the Directions Order in and to the extent that 

he exercised discretion solely or primarily on hearsay 

“evidence by Mr. Lawrence Cohen, QC, an English silk 

retained by the Plaintiffs, of apparent irregularities in the 

accounts of Seashell and Striker”, and given the averments in 

paragraphs 4 to 20 of Mr. Winder’s Sixth Affidavit and in his 

Fifth Affidavit that he expressly referenced. 

11. The damage inflicted on the Trust by the Judicial Trustee’s 

approval of distribution requests of trust assets to persons who 

are not beneficiaries of the Trust since the filing date of the 

Appellant’s Summons to set aside the Approval Order up to 

the date of the Directions Order, show that the Judge gave 

insufficient or no weight at all to evidence before him of Mr. 

Winder’s unauthorised conduct causing loss to the Trust for 

which Mr. Winder has not given audited accounts, in breach of 

section 3(6) of The Judicial Trustees Act and of fiduciary duty 

to the Appellant as beneficiary of the Trust. 

12. The learned Judge correctly ordered that all funds paid by 

the judicial Trustee by way of distributions from the Trust to 

the Plaintiffs who were parties to the Deed of Exclusion be 

repaid; however, he erred by ordering such repayments be 

suspended until the determination of the substantive action; in 

effect, perpetuating and condoning unjust enrichment of the 

Plaintiffs who consequential upon the Dispositive Order are 

not beneficiaries under the Trust and have no right to or right 

to expect distributions from the Trust were they upon trial of 

the action held to be beneficiaries, like the Appellant. 

Moreover, the learned Judge is in effect and in error also 

exercising a power that is given by the Settlor to the trustee. 

13. In the premises, the Declination Decisions in general and 

the Directions Order especially combine to work injustice on 

the Appellant and to postpone proper administration of the 

Trust. ' 
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AND TAKE NOTICE that in support of the application the 

Appellant relies on the record consisting of the documents filed 

in the action in the Court below, and transcripts of the 

proceedings of the particular hearing dates. 

AND FURTHER TAKE Notice that the Appellant reserves the 

right to amend or add to the grounds of appeal upon 

availability of transcripts of proceedings. 

      WHEREFORE the Appellant prays, and will ever pray: 

(1) that the Declination Decisions and Directions Order may be 

set aside or varied and that Orders granted in the terms asked 

and that the Respondents may be adjudged to pay the costs to 

the Appellant of the proceedings; and 

(2) that the case be remitted to the Supreme Court for 

directions as to the further hearings therein, of the Appellant’s 

said application for relief. 

(3) that the Appellant may have the costs of this appeal 

DATED the 17th day of April, A. D., 2019.” 

2. On the same day (17 April, 2019) the Appellant filed a Summons which was supported by an 

Affidavit filed again on the same date and sworn Julius Bethel.  The application made by the 

Summons was stated to be an application pursuant to Rule 24(3) and Rule 29(1) of the Court 

of Appeal Rules and was in the following terms: 

“LET ALL PARTIES CONCERNED attend before the Court 

of Appeal or a single Judge of the Court, 3rd Floor, Claughton 

House, Charlotte & Shirley Streets, Nassau, on Thursday, 18th 

day of April, A. D., 2019, at 11:30 am. o'clock or so soon as 

Counsel can be heard by Counsel on behalf of the above-

named Appellant Julius Trevor Bethel; on an application 

pursuant to Rules 24(3) and 29( 1) of The Court of Appeal 

Rules, 2005, for: 

 (1) an ORDER that pending the hearing and determination of 

the appeal and the substantive application herein Paul Winder 

qua Judicial Trustee of The Sir Jack Hayward 1993 

Discretionary Settlement (“the Trust”) or otherwise 

howsoever, be restrained from taking any further steps 

authorised by and in furtherance of the Ex Parte Order made 

by Mr. Justice Ian Winder on 18th March 2019 on the Ex 

Parte Summons filed on 15th March 2019 by the said Paul 

Winder seeking the directions of the Court (“the Directions 
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Order”) giving leave (a) to commence proceedings against 

Striker Trustees Limited and one of its Directors; (b) to engage 

Kikivarakis & Co. to undertake a forensic examination of the 

accounts of the Trust; and (c) to engage Igal Wizman of Ernst 

& Young to audit financial statements of the Trust for the 

period 2015-2018 and for future years, pending determination 

of the Appellant’s Summons tiled 17th August 2018 in 

Supreme Court Action 2010/CIe/gen/No. 1137 to remove the 

said Paul Winder as Judicial Trustee of the Trust, and of the 

Appellant’s Summons filed on 3rd April 2019 to set aside an ex 

parte Order made by Mr. Justice tan Winder on 18th March 

2019 on the application of the said Paul Winder for directions 

by Ex Parte Summons filed on 15th March 2019; and 

 (2) an ORDER that the said Paul Winder maintain the status 

quo ante as regard assets property of the Trust as at the 

making of the Order by Mr. Justice Winder on 11th March 

2019 setting aside his Order of 16th day of March, A. D., 2016 

approving certain Terms of Compromise; and 

(3) a CONSERVATORY ORDER that the said Paul Winder 

undertake to maintain the status quo as regard the assets of the 

trust subject to leave of the Court; and that the other named 

beneficiaries under the Trust, namely, Patricia Bloom and 

Amy Bloom Clough, undertake not to enforce their rights 

against the said Paul Winder qua Judicial Trustee of the Trust, 

pending determination of the substantive appeal or further 

order. 

AND TAKE FURTHER Nance that the Applicant will rely at 

the hearing of this application, inter alia, on the Affidavit 

sworn by him supporting this Summons filed simultaneously 

therewith, and exhibits thereto, and the Judicial Trustee’s First 

Report of The Sir Jack Hayward 1993 Discretionary 

Settlement, dated 12th April 2017. 

DATED the 17th day of April, A. D., 2019.” 

         

3. On the 27 May 2019 the respondents filed a notice setting out their preliminary objection to 

the Appellant’s Application. The aforesaid notice provided in part as follows: 

“TAKE NOTICE that the Respondents herein named intend, 

at the hearing of this appeal, to rely upon the following 

preliminary objections notice whereof is hereby given to you, 

Viz: (1) that the purported Notice of Appeal lodged herein on 
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17th April, 2019 is in contravention of section 11(f) of the 

Court of Appeal Act, Chapter 52 of the Statute Law of the 

Bahamas, in that the said Notice of Appeal was filed without 

leave of the Court below or this Court and (2) that the appeal 

is an abuse of process Which on its face discloses no arguable 

basis of appeal, in that there has been no refusal of the 

Supreme Court to exercise jurisdiction but rather a referral of 

the proceedings to a Judge Who was able to determine them, 

Which has not been availed of.” 

4. We heard submissions from the parties relative to the preliminary objection on the 19 and 23 

July, 2019 after which we determined that the preliminary objection was meritorious, and 

dismissed the summons of the 17 April, 2019. We promised at that time that reasons would 

be more fully given at a later date. This we do now. 

5. Section 11(f) of the Court of Appeal Act provides as follows: 

“No Appeal shall lie- 

 … 

(f) without the leave of the Supreme Court or of the court from 

any interlocutory order or interlocutory judgment made or 

given by a Justice of the Supreme Court except — 

(i)   where the liberty of the subject or the custody of 

infants is in question;  

(ii)   where an injunction or the appointment of a receiver 

is granted or refused; 

     (iii)   in the case of a decree nisi in a matrimonial cause or 

a judgment or order in an Admiralty action 

determining liability; 

  (iv)   in the case of an order in a special case stated under 

the Arbitration Act; 

(v)   in the case of a decision determining the claim of any 

creditor or the liability of any contributory or the 

liability of any director or other officer under the 

Companies Act in respect of misfeasance or 

otherwise; or 

(vi)  in such other cases to be prescribed as are in the 

opinion of the authority having power to make rules 

of court, of the nature of final decisions”. 

6. The Judicial Committee of the Privy Council in the case of Junkanoo Estate Ltd and 

others v UBS Bahamas Ltd (In Voluntary Liquidation) [2017] UKPC 8  recently had 
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occasion to deal with the question of leave to appeal to the Supreme Court. In that case Lord 

Sumption delivering the decision of the Board had the following observations: 

“5. Under section 11(f) of the Court of Appeal Act, an appeal to 

the Court of Appeal from an interlocutory order lies only with 

the leave of the Supreme Court or that of the Court of Appeal. 

Rule 27(5) of the Court of Appeal Rules provides: 

“Wherever under the provisions of the Act or of these Rules an 

application may be made either to the court below or to the 

court, it shall be made in the first instance to the court below.” 

It is common ground that for this purpose an order giving 

summary judgment is an interlocutory order. The English rule 

to this effect was stated in White v Brunton [1984] QB 570 and 

has been applied for many years in the Bahamas. 

6. On 20 April 2015, the defendants filed a notice of appeal 

against the order of Evans J, together with an application for a 

stay of execution of the judgment. They had not, however, 

sought leave to appeal from Evans J. Because of Rule 27(5), 

they were not therefore in a position to seek it from the Court 

of Appeal, unless the Court exercised its general power to 

dispense with compliance, which they had no reason to do. The 

matter was heard in the Court of Appeal over four days, on 20 

May, 29 July, 14 September and 2 November 2015. Junkanoo 

and Mr. Starostenko were each represented by Counsel. Mrs. 

Starostenko appeared in person. UBS took the preliminary 

point that no leave had been sought or obtained, and in a 

judgment delivered on 2 November, the applications were 

dismissed and the Notice of Appeal struck out on that ground. 

… 

8… The proper course would have been to apply first to Evans 

J, on notice to the plaintiff bank, for leave to appeal. If that 

application for leave had been made in the ordinary way by 

notice of motion, the registry would have been bound to receive 

it and list it for hearing before the judge. If leave had been 

given, the next step would have been to apply to the Court of 

Appeal for an extension of time for the appeal. If leave to 

appeal had been refused, application could then have been 

made to the Court of Appeal for leave to appeal and an 

extension of time. An application for a stay of execution could 

have been made at the same time as these applications. 

… 
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11… The defendants are in their present position for one 

reason only, namely that they have not obtained leave to 

appeal. They have not exhausted their rights in the courts 

below because it remains open to them to apply for leave in the 

manner that the Board has indicated. Mr. Turnquest, who 

appeared for UBS, fairly conceded this. On such an 

application, a number of matters will have to be considered. 

They will include (i) whether the appeal would be arguable, (ii) 

what explanation is proffered in the defendants’ evidence for 

the delay in seeking leave, including what has occurred and 

what the defendants have been doing in the meanwhile, and 

(iii) what if any prejudice that delay may have caused to UBS. 

The Board expresses no opinion of its own on any of these 

matters nor on the appropriate outcome of the application”. 

7. All parties in the present case accept that there was no leave granted by the Supreme Court 

prior to the filing of the Appeal in this matter. Mr. Cohen QC in his submission contended 

that as the application by Summons dated the 17 April, 2019 was made pursuant to Rule 

29(1) of the Court of Appeal Rules it ought to be dismissed as there was no valid Appeal 

pending before this Court. Order 29 (1) is in the following terms: 

“29. (1) In any cause or matter pending before the court, a 

single judge of the court may, upon application, make 

an order - 

(a) fixing security for costs, whether or not upon 

application to review a decision of the 

Registrar made under paragraph 13(1) (b) (ii); 

(b) for the issue of a certificate that any point of 

law involved in an appeal is one of general 

public importance; 

(c) for a stay of execution on any judgment 

appealed from pending the determination of 

such appeal; 

(d) for an injunction restraining the defendant in 

the action from disposing or parting with the 

possession of the subject matter of the appeal, 

pending the determination thereof; 

(e)  for an extension of time; and 

(f) on any other interlocutory application”. 
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8. Mr. Cohen further submitted that in any event the appeal on its face disclosed no arguable 

basis for a successful appeal.  We did not however, consider it necessary or prudent to deal 

with that submission and I will return to that later in this Ruling. 

9. Mr. Glinton for his part submitted that the question of whether leave was granted was 

irrelevant as the application before the Court was a renewed application for an injunction 

made ex-parte to the trial judge. He asserted that the Appellant was entitled to make such an 

application pursuant to Order 27 (3) of the Court of Appeal Rules. Order 27(4) provides as 

follows: 

“(4) Where an ex parte application has been refused by the 

court below, an application for a similar purpose may be made 

to the court ex parte within seven days from the date of the 

refusal”. 

Whereas we accept that an application pursuant to Order 27(4) does not require the filing of a 

Notice of Appeal or the existence of an appeal at all, we were not satisfied that the 

application before us was made or could be made pursuant to that Order. 

10. There is nothing in the Summons or the Affidavit filed in support of the application before us 

which points to it being made pursuant to Order 27. The Summons expressly refers to it as 

being made pursuant to Order 29(1) and 24(3). In fact the Appellant’s submissions of the 28 

June 2019, refer to the application as being made pursuant to Rules 29(1) (c) and (f) of the 

Court of Appeal Rules, 2005.  In any event were not satisfied that an ex-parte application was 

made to the Court below which was refused. Mr. Glinton spoke of making an oral application 

for a stay while on his feet. He however, accepted that the other parties were all present 

before the Judge when this was done. His submission is that as he did not serve them with 

any documents relative to the application it must be considered an ex-parte application. We 

do not agree. 

11. In our view the application before us was made pursuant to Order 29(1) which requires that 

there be a cause or matter pending before this Court. We note the Notice of Motion filed 

along with the Affidavit and Summons but as noted earlier no leave has been sought or 

granted as required by Section 11 of the Court of Appeal Act. In these circumstances we 

were satisfied that at this point in time the Appellant has no valid appeal before this court, 

and his application for interim relief in the circumstances cannot succeed.   

12. We take note of the position of the Privy Council in Junkanoo Estates Limited that the 

appellant still has the ability to make application to the Court below for leave and among the 

things for the consideration of the Judge below would be whether the appeal would be 

arguable. It was for this reason that we thought it not necessary or prudent to deal with Mr. 

Cohen’s submission that the purported Appeal filed does not disclose an arguable case. For 

the same reason we make no comments relative to the complaints made by the appellant 

relative to the conduct of the matter in the Court below. 
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13. It was for the foregoing reasons that we ordered that the Summons dated 17 April, 2019 be 

dismissed. We further ordered that costs fit for two counsels will follow the event in the 

usual way, such costs to be taxed if not otherwise agreed. 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, J.A. 

 

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, J.A. 

 

 

 

__________________________________________ 

  The Honourable Mr. Justice Jones, J.A. 


