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**************************************************** 

Criminal Appeal - Extension of Time Application  

 

The appellant was convicted and sentenced on the 10 April, 2013. He filed his Notice of Appeal 

on 2 May, 2016 out of time. He alleges that the prison system is the reason for the delay. He 

makes an application for an extension of time in order to appeal his conviction and sentence.  

Held: application for an extension of time within which to appeal dismissed; conviction and 

sentence are affirmed. 

We considered the prospects of success. Had we believed that the prospects of success were 

reasonable we would have acceded to the application for an extension of time, notwithstanding 

the inordinate delay. 
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The case against the appellant turned on a confession statement made by the appellant. The 

primary ground of appeal is that the trial judge wrongly exercised his discretion to admit the 

confession.  The appellant’s position was that the confession was obtained by oppression. After 

a voir dire in which the police and the appellant gave evidence the trial judge ruled that the 

statement was admissible. 

In our judgment there is no basis upon which that decision can be challenged on appeal. The 

trial judge had the benefit of seeing the witnesses and found that the prosecution witnesses were 

credible and that the appellant was not.  

In this case a review of his ruling shows that the trial judge looked at the entirety of the 

evidence including the medical evidence and concluded that he was satisfied that the confession 

was given voluntarily. He found the police witnesses to be credible and that the appellant was 

not. 

There is no basis to find that decision was made in error and we reject that ground. 

Bowe v R [1999] BHS J No 36 

 

 

______________________________________________________________________________                 

REASONS FOR DECISION 

______________________________________________________________________________ 

Delivered by The Honourable Sir Michael Barnett JA, (Actg.) 

1. This is an application for an extension of time for appealing a conviction of attempted 

murder and armed robbery. At the end of the hearing on  

2. 23 January 2019 we refused the application for the extension of time and promised to give 

full reasons later.  

3. We now do so. 

4. The appellant was convicted and sentenced on the 10 April, 2013. His notice of appeal 

was not filed until May, 2016 and he blames the prison system for the delay.  

5. The delay is inordinate and the excuse proffered has a ring of incredulity but we do not 

decide the issue on that ground. 
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6. We considered the prospects of success. Had we believed that the prospects of success 

were reasonable we would have acceded to the application for an extension of time, 

notwithstanding the inordinate delay. 

7. The case against the appellant turned on a confession statement made by the appellant. 

The primary ground of appeal is that the trial judge wrongly exercised his discretion to 

admit the confession. The appellant’s position was that the confession was obtained by 

oppression. After a voir dire in which the police and the appellant gave evidence the trial 

judge ruled that the statement was admissible. He said:  

“My ruling is brief. 

The Crown proposes to utilize a record of interview and 

statement purportedly made by the accused man in the trial. 

The accused Tamiko Arthur alleges that he was beaten by the 

police and forced to sign a record of interview and forced to 

sign the statement. These items are VD-l, 2, and 3. The 

Crown’s duty is to satisfy the Court to a particular standard 

of proof. They called Officers 1204 Deveaux, Inspector 

Barrett, Inspector Rahming and 2990 Brown. The officers all 

gave evidence as to what they said transpired during the 

interviews with the accused man. They all denied any 

allegation of beating, threats, promises, inducements and 

more specifically they denied the suggestion that had been 

made that the accused man had been hit in the chest with a 

karate chop and that he had been hit with an iron chain, that 

he had been kicked and slapped. I observed the officers as 

they gave their evidence. I note as the accused man has, 

submitted that Officer Barrett spoke to having first 

encountered the accused at CDU, but it is highly suggestive 

that he may have been one of the officers who collected the 

accused from the Carmichael Road Police Station. However, 

as I said to the accused man during the exchange with him, 

had there been a suggestion that force had been applied from 

Carmichael Road Police Station to CDU, the Court might 

have taken a less benign view of the apparent oversight of 

Officer Barrett. As it is, the Court is of the view that it is 

perhaps due to the passage of time that Officer Barrett may 

have fallen into this particular error. I've listened to Tamiko 

Arthur, I've listened to Dr. Johnson who spoke to the 

examination that was done on the 30th of April, 2010 by Dr. 

Reddy, and I've just heard that Dr. Reddy observed some soft 
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tissue injury of some slight swelling of the lateral aspects of 

the left ankle. This would tend to support -- and given the 

evidence of Dr. Johnson that that could have come as a result 

of a twisting of the ankle by an individual -- that it was due to 

Officer Brown twisting the accused man's ankle. However, 

there are two things which militate against such a finding. 

One is on the accused man's own evidence. He was involved in 

a traffic accident prior to his interview with the police during 

which his jeep on his evidence flipped over some three times. 

He was at the hospital and his injuries infer that he suffered 

some injuries because on his evidence he blacked out. He 

could not say for how long inasmuch as he was not conscious. 

The Crown has urged on the Court to use the case of Moss 

and the decision of Justice of Appeal Carey as being almost on 

all fours with this present case.  I'm guided by the judgment 

of Mr. Justice Carey. I'm guided by the judgment of the 

former Chief Justice Georges. If an injury is observed of an 

individual who is in custody, the police ought to be able to 

explain such injuries. While in this case, an explanation is 

afforded that the accused man was in an accident, I've heard 

the evidence of Mr. Gary Leon and Tamiko Arthur as to the 

violence he said was inflicted upon him by the police on the 

28th of April, 2010. I've seen, I listened to the report as read 

by Dr. Hasting Johnson where Dr. Reddy was said to have 

examined Mr. Arthur about two days later. Given the history 

of abuse Mr. Arthur says he received at the hand of the police, 

the Court would expect more indicators of injuries than what 

supposedly has been observed by Dr. Reddy. Dr. Reddy 

claims in his report that the accused man told him that he was 

beaten with a bat, but as the accused man said in Court today, 

he told Dr. Reddy that he had been battered. He might have 

said battered but the Court understands him to say beaten 

with a bat by the police. But in any event, there was no 

mention of a karate chop, there was no mention of being hit 

with any chain, no suffocation with a plastic bag, no being 

chopped with a stick or a ruler. We have the evidence of Mr. 

Gary Leon who does say that he encountered the accused man 

at CID or CDU in the cell. And it is his evidence that at the 

time he first encountered the accused man, he looked okay, 

but when he was taken away from the cell by a senior officer 
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and when he came back, he looked as if he had been beaten 

and he came to that conclusion because the accused man's 

face was swollen, his arm was swollen and he came back 

limping. He asked the accused what happened and the 

accused said they beat him. He offered the accused something 

to eat but the accused man declined. He said after they left 

CDU, they were taken to the Nassau Street Station, but the 

accused was then taken to the Grove Police Station and the 

Grove took him. In cross-examination it was said that at the 

Grove station, the accused man remained in the bus. He was 

not taken to the Grove Police Station. But, it was Mr. Leon's 

recollection in cross-examination that he met the accused man 

at CDU, that the accused man left the cell once and once only 

in the company of a single officer and the only other time they 

left that cell was when they were taken to another station. Mr. 

Leon according to the accused was a bit confused. He said he 

was not checking for his situation, he was only concerned 

about his own. But notwithstanding Mr. Leon's confusion as 

to time, he had a remarkable recollection of what happened. I 

say remarkable because he was able to recall not what he was 

wearing, but he was able to recall what Mr. Arthur was 

wearing although he could not say if the shirt was a T-shirt or 

a singlet. He knew it was a white top and blue jeans. I listened 

to Mr. Leon and I take Mr. Arthur's point in his submission 

that Mr. Leon is not his friend, but they certainty knew each 

other prior to their encounter at CDU some seven years 

before. Whether it is the motive of witnesses giving evidence, 

whether it is the police in seeking to convict someone, whether 

it is a civilian trying to save someone or to convict someone, 

the Court has to weigh and evaluate the evidence of the 

various witnesses. I've watched the police officers, I've 

listened to them. They have been, in my view, forthright in the 

manner in which they have given their evidence. I have come 

to a conclusion that the allegations of coercion are 

unsubstantiated. I am satisfied that the record of interview 

taken at 11:15 on the 28th of April, 2010 was voluntarily 

taken or given. I am satisfied that the record of interview and 

statements which were made at 5:20 or thereabout the same 

day was voluntarily made. (My Emphasis) 
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In the circumstances, Mr. Arthur, the Court is going to allow 

those documents to be put in evidence in this trial.” 

8. In our judgment there is no basis upon which that decision can be challenged on appeal. 

The trial judge had the benefit of seeing the witnesses and found that the prosecution 

witnesses were credible and that the appellant was not.  

9. The appellant relies upon the injuries which were contained in the medical evidence which 

he said were suffered whilst he was in custody and in the absence of evidence by the 

police explaining the injuries the confession should not have been admitted.  

10. In this regard the appellant relies upon the statement by Georges CJ where he said: 

“It appears to me reasonable as a general principle to state 

that whenever an accused person who has been in custody for 

some time is found to be suffering from injuries which are 

consistent with the application of force by the police, that 

there should be some explanation from the police as to how 

these injuries came to have been suffered. There are a number 

of ways in which such injuries could have been sustained - 

there could have been resistance on arrest, there could have 

been some altercation with a fellow accused - but once a 

prisoner in custody does suffer from injuries for which no 

credible explanation is given then I cannot be certain that 

these injuries were not inflicted by the police and in those 

circumstance it is quite impossible to be satisfied that any 

statement made by the accused is voluntary....” 

11. This was referred to and considered by the trial judge. 

12. The judge also considered the decision in a subsequent case where this court said: 

“It is not the law that if a prisoner is found with injuries while 

in police custody which are not explained by the police, the 

conclusion is inescapable that the injuries were the result of 

police brutality and any statement allegedly made by the 

prisoner, is involuntarily and thereby rendered inadmissible.”  

13. Later in Bowe v R [1999] BHS J No 36 the court said: 

“We do not agree that an injury, however minor, for which is 

no explanation given by the police will cause the statement to 

be held inadmissible. The totality of the evidence led by the 
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prosecution and the defence would have to be considered. Each 

ruling must depend on the facts of the particular case...”  

14. In this case a review of his ruling shows that the trial judge looked at the entirety of the 

evidence including the medical evidence and concluded that he was satisfied that the 

confession was given voluntarily. He found the police witnesses to be credible and that the 

appellant was not. 

15. There is no basis to find that decision was made in error and we reject that ground. 

16. The other ground of appeal was: 

“the learned trial judge erred when he told the jury during his 

summing up that “both men spoke of being taken to the Police 

Station at Nassau Street and not being accepted there. They 

say this was because of their condition. Well, there is no such 

evidence and the is not accepted by The Crown” in 

circumstances where there was in fact evidence from both 

witnesses for the defence to this effect.  

17. The appellant says that the trial judge ought not to have told the jury that there was no 

evidence that the Nassau Street Police Station refused to accept the appellant and Mr. 

Leon because of their condition. He says that there was in fact evidence to that effect from 

both the appellant and Mr. Leon. 

18. With respect, this ground has no merit. The direction to the jury was as follows: 

 “But Gary Leon gave his evidence and he says the accused 

man looked differently to when he left the cell that one time. 

He also spoke – both men spoke of being taken to the police 

station at Nassau Street and not being accepted there. They say 

this was because of their condition. Well, there is no such 

evidence and that is not accepted by the Crown.  

But Arthur says he was not accepted at Nassau Street, he was 

taken to another station. Leon says they were not accepted at 

Nassau Street they went to the Grove and that’s where he was 

accepted. He does not know what happened to Tamiko Arthur.  

Whether you accept that evidence or not, Mr Foreman, 

members of the jury, is entirely a matter for you” 

19. There was nothing misleading in that direction. The jury was told of the evidence that 

came from both Leon and the appellant. 
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20. For those reasons we dismissed the application for an extension of time within which to 

appeal. The conviction and sentence are affirmed. 

 

 

 

__________________________________________                                                

The Honourable Sir Michael Barnett, JA (Actg.) 

 

 

 

__________________________________________                                                

 The Honourable Sir Hartman Longley, P 

 

 

 

__________________________________________                                                

The Honourable Madam Crane-Scott, JA  

 

 

 

 


