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Civil appeal – Appeal struck out for non-compliance with the Registrar’s Order - Application to 

restore – Good and sufficient cause why appeal should be restored - Rules 9, 13 & 14 of the 

Court of Appeal Rules 

On 4 December 2018 at the Settling of the Record the Registrar ordered the appellant to prepare, 

file and serve the Record of Appeal and to pay a bond within 45 days; the period would have 

expired on 18 January 2019. The intended appellant did not comply with any part of the Order. 

On 20 May 2019 the appeal was struck out pursuant to Rule 14(1) of the Court of Appeal Rules. 

8 days later the intended appellant applied to have its appeal restored pursuant to Rule 14(5).  

Held: application for restoration refused; costs to the respondent.  

An application for restoration of an appeal which has been struck out for non-compliance with 

the Registrar’s Order requires an intended appellant to show good and sufficient cause why the 

appeal should be restored. This must include a good explanation as to why the Order has not 

been complied with by the applicant. Orders of the court cannot simply be ignored.  
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Rule 9 of the Court of Appeal Rules provides for an application for an extension of time within 

which to comply with the Registrar’s Order. 

In the present case the reasons proffered as to why the appeal should be restored fell woefully 

short of providing good and sufficient reasons for restoration. Additionally, there was no 

explanation provided as to why the bond was not made within the time specified in the Order. 

Further, there had been no application to extend the time within which to comply with the Order 

of the Registrar.  

Regarding restoration of the appeal because of its prospects of success, notwithstanding non-

compliance, in the present case the prospects of the success of the appeal was not such that 

would have caused the Court to overlook the egregious non-compliance with the Order. 

St Andrews School Limited v Margo Albury IndTribApp. No. 75 of 2013 mentioned  

 

 

 

 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgement delivered by the Honourable Sir Michael Barnett, JA:  

1. This was an application to restore an appeal which was stuck out by this court on 20 May 

2019 pursuant to Rule 14(1) of the Court of Appeal Rules. Rule 14 (1) provides: 

 

“14. (1) If the appellant fails to comply with any of the 

requirements of rule 13(3), the Registrar shall certify such fact 

to a judge who shall thereupon order that the appeal stands 

dismissed either with or without costs, and shall cause the 

appellant and the respondent to be notified in Form 3 of 

Appendix A of the terms of his order.” 

 

2. Rule 13(3) provides: 

“(3) The appellant shall within such time as the Registrar 

directs under paragraph (1)(c) — 

(a) prepare and file the record of appeal; 
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(b) deposit such sum or enter into such bond in Form 8 

in Appendix A as the Registrar shall have fixed under 

paragraph (1)(b).” 

3. On 4 December 2018 at a Summons to Settle the Record, the Registrar ordered the intended 

appellant to prepare, file and serve the Record of Appeal and to make a deposit or enter into a 

bond in the sum of $2,500.00 within 45 days. That 45 day period would have expired on 18 

January 2019.  

 

4. The intended appellant did not comply with any part of that Order and on 20 May 2019 the 

appeal was struck out pursuant to Rule 14(1). 

 

5. On 28 May 2018 the intended appellant applied to have its appeal restored. That application 

was made pursuant to Rule 14(4). Rule 14(4) provides: 

“(4) An appellant whose appeal has been dismissed under this 

rule may apply to the court by motion that the appeal be 

restored.” 

6. Rule 14(5) provides: 

“(5) The court may in its discretion for good and sufficient 

cause order that such appeal be restored upon such terms as it 

thinks fit.” 

7. On such an application it is incumbent upon the appellant to show “good and sufficient 

cause” why its appeal should be restored. In our judgment this must include a good 

explanation as to why the order of the court has not been complied with by the applicant. 

Orders of the court cannot simply be ignored. In support of its application to restore the 

appellant filed an affidavit of Sharon Kelly. That affidavit said: 

 

“3. I make this Affidavit in support of the Appellant’s 

application to have the Appeal restored under the provisions of 

Rule 14 (4) of the Court of Appeal Rules following the Notice of 

Dismissal entered on the 20th day of May 2019… 

4. In my capacity as Legal Assistant to Mr. Scott, I am aware 

of the enormous difficulty encountered through local sources 

acquiring a substantial quantity of dividers and binding 

materials to facilitate compilation of the record in the Appeal 

which is voluminous and the said rule require that 4 bound sets 

thereof be filed and laid before the Registrar of the Court of 

Appeal. 
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5. There are only 2 local sources, John Bull and Book World, 

and they have been virtually out of stock for the last couple of 

months requiring Mr. Scott to make several trips to Miami, 

Florida, USA, in order to obtain these materials form Office 

Depot and Staples, local stationers in Miami. 

6. I am also aware that Mr. Scott lost his Legal Associate and 

has also been occupied in his duties as Chairman of the Grand 

Lucayan Resort and Casino, Chairman of the Hotel 

Corporation of the Bahamas and Chairman of The Tourism 

Development Corporation of the Bahamas, which also accounts 

for the delay in complying with the time table prescribed by 

the Registrar of this Court in Order giving directions for the 

prosecution of the Appeal. I can state further that for the last 

several months Mr. Scott was regularly and frequently 

commuting to Freeport, Grand Bahama to participate in the 

negotiations for the sale of the Grand Lucayan Resort and 

Casino to Royal Caribbean Cruise Lines. 

7. While the delay in compliance with the Registrar’s 

directions is regretted, I confirm that the record is now ready 

to be lodged as is the payment of the amount of $2,500.00 as 

security for the due prosecution of the Appeal, subject to the 

directions of this Honourable Court. 

8. I am duly authorized to swear this Affidavit and do so in 

support of the Appellant’s Notice of Motion, filed on 28th May 

2019. 

The contents of this Affidavit are to the best of my knowledge, 

information and belief correct and true.” 

8. In our judgment that affidavit fell woefully short of providing a good and sufficient reason as 

to why the appeal should be restored. The appellant simply did nothing.  

 

9. Rule 9 of the Court of Appeal Rules provides: 

“9. (1) The Court may, on such terms as it thinks just, by order 

— 

(a) extend the period prescribed by these Rules for the 

doing of anything to which these Rules apply; 
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(b) extend the period specified in any judgment, order 

or direction of the court, or of the court below, for the 

doing of anything to which the judgment, order or 

direction relates; or 

(c) direct a departure from these Rules in any other way 

where this is required in the interests of justice. 

(2) The power of the court, under the provisions of paragraph 

(1), to extend any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified.” 

10. If the intended appellant was having problems preparing the Record of Appeal as suggested 

in the affidavit, it behooved it to apply to the court for an extension of time. It did nothing. It 

simply ignored the terms of the Order. 

 

11. Moreover, there is nothing in the affidavit that explains why the deposit or bond was not 

made within the time specified in the Order. 

 

12. The author of Zuckerman on Civil Procedure: Principles and Practice 3rd Edition points out 

at para 11.6: 

 

“The power to forgive defaults, litigant-induced delay and 

other forms of noncompliance must be exercised so as to 

further the overriding objective, which has been revised in 

consequence of Sir Rupert Jackson's report on Civil Litigation 

Costs and which is known as Mark II overriding objective 

Since the best-laid case management plans would be worthless 

if litigants do not fulfil their process obligations by the relevant 

deadlines, the success of the CPR system of court control of 

litigation depends on the court's ability to secure better 

standards of compliance. … the criterion for success is whether 

the court is able to deliver justice with proportionate use of 

resources and within reasonable time.” 

 

13. Although said in the context of the Civil Procedure Rules in England, the principle is no less 

applicable in this Court. Litigants cannot treat courts orders as inconsequential which they 

can ignore as they chose. To encourage that would bring the Rules in disrepute. 

 

14. It was accepted that refusing to restore an appeal due to the negligence of an appellant’s 

attorney may be harsh, but the explanation given by Ms. Kelly borders on contemptuous. 
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They never bothered to apply to the court for an extension of time and to suggest that it took 

months to find binding material and dividers to prepare the record defies credulity. 

 

15. Moreover, if counsel is too busy to deal with his client’s business he should pass on the brief 

to another attorney.  

 

16. Counsel for the intended appellant suggested that having regard to the strength of the appeal 

it would be wrong to deprive the appellant of the strength simply because they failed to 

comply with the time requirements imposed by the Court. 

 

17. This argument may have had some merit if the period of time within which the intended 

appellant had not complied was short.  However, in this case the intended appellant was to 

provide the Record and deposit or bond by 18 January 2019 and as at 20 May 2019 some 4 

months later had not complied nor applied to the Court for an extension of time. It simply 

chose to ignore the Order. It was only after the appeal was struck out that it, within 4 weeks, 

prepared the Record.  

 

18. This cannot be countenanced. 

 

19. Counsel argued that notwithstanding that he had no viable excuse for not complying with the 

Order of the Court, we should restore the appeal because it had good prospects of success. 

 

20. He said that monies were paid to the intended respondent as pleaded in the counterclaim “in 

error”. In his submission he said that the error was the mistaken belief that he was entitled to 

the same when in fact he was, as a matter of law, not entitled to the monies. 

 

21. No doubt the monies were paid by the intended appellant pursuant to legal advice that the 

monies were payable based upon the decision of this court in St Andrews School Limited v 

Margo Albury IndTribApp. No. 75 of 2013. He said that the judge’s decision to refuse to 

order repayment was based upon this Court’s decision in St Andrews School Limited which 

was distinguishable because it relates to redundancy payments and, if not so limited, was 

wrongly decided. 

 

22. In his judgment the trial judge said: 

“In any event, the Court of Appeal decision in St. Andrews v 

Albury [2014] 1 BHS J. No. 59, which I am bound, provided 

that if a terminated employee falls within the terms of Section 

26 of the Employment Act, namely continuously employed for 

one year or more by the employer and is terminated for 

redundancy, he is entitled to redundancy benefit by operation 

of the section, notwithstanding that he is employed under a 
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fixed-term contract. It is not disputed that only reason for the 

separation of the plaintiff from the employment of the 

defendant was there wasn’t any work for him to do during an 

extremely slow period. It is also not disputed that the plaintiff 

worked continuously, without breaks, from October 2010 to 

January 2013.” 

 

23. In our judgment the judge’s explanation for rejecting the claim was reasonable.  His finding 

that “the only reason for separation of the plaintiff from employment of the defendant 

was that there wasn’t any work for him to do during the extremely slow period” was not 

a finding of fact that a Court of Appeal would likely overturn. In the result the prospects of 

the success of the appeal was not such that would have caused us to overlook the egregious 

non-compliance with the Order. 

 

24. For these reasons we refused the application to restore the appeal and awarded costs to the 

intended respondent.  

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Jones, JA 

 

 

      __________________________________________ 

      The Honourable Mr. Justice Evans, JA 

 


