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The Crown’s case against the appellant was that on 23 April 2008 a vehicle pulled into a 

residence on Adventures Way in Freeport, Grand Bahama. The appellant, who was a passenger 

in that vehicle, along with Terrel Mingo exited the vehicle and went to the rear of the residence. 

There was a sound which was likened to firecrackers and thereafter only the appellant returned 

from the rear of the residence. Later two men were discovered at the rear of the residence with 

apparent gunshot injuries to the head. The appellant and another were charged with murders of 

Andy Wilfred Weeks and Terrel Mingo.  

At the trial the Crown led evidence of three witnesses who heard the deceased Mingo say at the 

scene “Geo” shot him. They led evidence from four witnesses who identified the appellant as one 

of the persons who exited the car and went into the back of the house. They led evidence of one 
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witness who said that he saw the appellant shoot the deceased and another witness who said that 

the appellant admitted to him that he shot the two deceased persons. The appellant was convicted 

of both murders. 

His first trial for these offences was aborted at the close of the prosecution’s case, his second trial 

was started before Jones, J. (as he then was) but was aborted in the middle of the Crown’s case. 

His third trial was presided over by Jones, J. and resulted in the convictions which are now the 

subject of this appeal.  

Held: appeal dismissed. Convictions and sentences affirmed.  

On appeal the appellant complains that the trial judge ought not to have sat on the case the 

second time and, therefore, his right to a fair trial had been breached. On this point the authorities 

state that “While this process may involve the same judge revisiting the rulings he made at the 

first trial, this is essentially a repetition of one stage of the judicial process in circumstances 

where the earlier rulings were rendered of no effect by the aborted trial. There is no prejudice to 

a defendant in these circumstances. If a previous ruling against the defendant is repeated at the 

re-trial the defendant is in no worse a position and, if there are good grounds, he will be able to 

appeal the ruling to an independent and impartial appellate tribunal.” 

The appellant complains that the trial judge allowed a statement into evidence as part of the res 

gestae and failed to give a proper direction once that statement had been entered. This complaint 

is relation to the evidence given by three witnesses who say that they heard the deceased Mingo 

say that “Geo” shot him. The appellant relied on the evidence of the pathologist which indicated 

that the effect of the massive head injury would have rendered the person unconscious and any 

statement unreliable. On this basis he says the judge ought to have refused to admit the 

statement. This complaint is without merit as the discrepancy between the pathologist and the lay 

witnesses who testified as to what they heard the deceased Mingo say was a matter for the jury. 

Further, the trial judge did not permit the evidence of the statement until he was satisfied that it 

was made within minutes of the incident and there was no realistic time for concoction.   

Another of the appellant’s complaints relates to the issue of dock identification. In this case the 

judge was satisfied that the witnesses knew the appellant for a sufficient time before the incident 

and that the fact that there was no prior identification parade did not make the identification at 

the trial unsafe. The judge’s directions on dock identification pointed out to the jury matters of 

which they should be concerned and pay attention to which were all beneficial to the appellant. 

The appellant further complains that the evidence of Tavarie Williams was admitted in violation 

of section 66 of the Evidence Act. He complains that the Crown had not established that 

Williams was, in fact, deceased; that the judge did not give proper directions on Williams’ 

statement and also that the judge erred in telling the jury that Williams’ statement was 

corroborated by Dwan Culmer (the driver of the vehicle which the deceased Mingo and the 

appellant were in before the shooting). A death certificate was produced as evidence of 
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Williams’ death. However, the judge did not point out to the jury that the evidence of Williams 

was inconsistent with that of Culmer. According to Culmer only the appellant and Mingo went to 

the rear of the house; Williams stayed with him. If Williams did not go into the back of the house 

with the appellant and Mingo he could not have witnessed the shooting in the back of the house 

as he alleged in his statement. The failure to point out this glaring inconsistency which impacted 

the veracity of the statement which was not tested in cross examination was a serious flaw in the 

directions to the jury. If this case turned on this evidence alone the Court would be constrained to 

find that the defect in the directions would make this conviction unsafe. The directions to the 

jury as to how to treat the statement of Tavarie Williams were inadequate and should have been 

stronger. 

Further, the appellant complains that the judge failed to direct the jury that the appellant’s past 

incarceration was irrelevant to the issue whether he was guilty of the murders and was not to be 

taken into account in determining his guilt. Evidence of the appellant’s bad character was placed 

before the jury by the appellant to contradict the evidence of two witnesses as to their knowledge 

of him. However, the judge’s directions did not assist the jury to avoid the prejudices that may 

arise by their knowledge as to his bad character and previous incarcerations. It should have been 

done and the failure to do so was an error by the judge.  

Whilst there may be a basis for complaint about the directions given to the jury about the 

evidence by Williams and Culmer, the Court is satisfied that the evidence of Winston Saunders 

and Ricardo Bullard identifying the appellant as the person who went to the rear of the residence 

with another man and that he left alone and sped off in the car; and the evidence of Spencer 

Weekes; and the two police officers (notwithstanding the evidence of the pathologist) was such 

that there was nothing unsafe about the verdict and that no miscarriage of justice occurred. The 

proviso to section 13 of the Court of Appeal Act was applied and the appeal dismissed.  

Decoyo Ferguson v R SCCr. App. No. 77 of 2009 applied  

Glinton v R SCCrimApp No. 113 of 2012 considered 

Jerome Bethel v Regina SCCrApp. No. 19 of 2013 mentioned 

Lawrence v R [2014] UKPC 2 applied 

Pringle v. R [2013] [2003] UKPC 9 considered 

R v Campbell [2007] EWCA Crim 1472 considered 

Regina v F [2012] EWCA Crim 2151 applied 

Stubbs et. al. v The Queen [2018] UKPC 30 applied 
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J U D G M E N T 

 

Judgment delivered by the Honourable Sir Michael Barnett, JA: 

1. This is an appeal by the appellant against his conviction for murder. The appellant was 

charged with two counts of murder. The particulars were that he, on 23 April 2008 at 

Freeport, Grand Bahama being concerned with another, did murder Andy Wilfrid Weekes 

and Terrel Mingo.  

 

2. The trial which gave rise to the convictions took place on 25 November 2013, some five 

years after the incident. It was not the first trial of the matter. The matter was heard two times 

before. The first trial was presided over by Sir Hartman Longley and was aborted at the close 

of the prosecution’s case. The second trial had started before Justice Jones and had been 

aborted in the middle of the Crown’s case. Justice Jones also presided over the third trial 

which resulted in the convictions and is now the subject of this appeal. 

 

3. In her opening address to the jury Counsel for the prosecution described the case against the 

appellant as follows: 

“The prosecution alleges that on the 23rd of April, 2008, at a 

residential location located on Adventures Way in Freeport, 

Grand Bahama that a burgundy and white Lumina pulled up 

into a driveway with some passengers. Mr. Williams being a 

passenger in the said vehicle along with Terrell Mingo one of 

the deceased men exited that vehicle and went to the rear of the 

said residence. There was a sound likened to firecrackers, of 

the two men that went to the rear, only Mr. Williams returned. 

What was soon discovered were two males with apparent 

gunshot injuries to their heads. I will not go further into the 

facts. I will allow the witnesses to do that. I will only state in 

brief that where any man shoots another man to the head with 

a firearm, we believe that the person who inflicted this harm 

should have been able to see that death was a reasonable and 

probably consequence of his actions.” 

4. At the trial the prosecution led evidence of three witnesses who heard the deceased Mingo 

say at the scene “Geo” shot him. They led evidence from four witnesses who identified the 



5 
 

appellant as one of the persons who exited the car and went into the back of the house. They 

led evidence of one witness who said that he saw the appellant shoot the deceased and 

another witness who said that the appellant admitted to him that he shot the two deceased 

persons. 

 

5. At the trial that lasted 11 days the appellant represented himself. At the end of the evidence, 

closing addresses and directions from the judge the jury retired and, having deliberated for 

two hours, returned a guilty verdict on both counts of murder. 

 

6. The appellant appeals those convictions. He has represented himself in this appeal.  

 

7. I now proceed to deal with each ground. 

The trial judge ought not to have sat on the case a second time therefore breaching the 

appellant’s right to a fair trial 

8. As was said earlier, Justice Jones had presided over the second trial which was aborted in the 

middle of the prosecution’s case. 

 

9. There is no suggestion that the trial judge had any personal interest in the matter. Neither he 

nor any members of his family were involved. At no stage was it suggested to the trial judge 

that he ought to recuse himself because he had presided over an earlier trial.  

 

10. The basis of this ground, the appellant argues is that because the judge was aware of matters 

that arose during the second trial, in particular his criminal record, and had made decisions in 

that trial on various objections made by him there was a risk of bias which prevented him 

from having a fair trial. 

 

11. There is simply no merit in this ground. As was said by the Privy Council in Stubbs et. al. v 

The Queen [2018] UKPC 30 at paragraph 31: 

“31. …it is often the case that, following an aborted trial, a 

retrial takes place before the same judge and a different jury. 

However, this does not assist the respondent. While this 

process may involve the same judge revisiting the rulings he 

made at the first trial, this is essentially a repetition of one 

stage of the judicial process in circumstances where the earlier 

rulings were rendered of no effect by the aborted trial. There is 

no prejudice to a defendant in these circumstances. If a 

previous ruling against the defendant is repeated at the re-trial 

the defendant is in no worse a position and, if there are good 
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grounds, he will be able to appeal the ruling to an independent 

and impartial appellate tribunal.” 

12. As was pointed out to the appellant during the hearing of the appeal, judges who hear 

applications for bail often preside over the trial of the matter. The fact that during the bail 

application he may receive information about an accused’s antecedents has never been the 

basis for the judge hearing the bail application to be obliged to recuse himself from presiding 

over the trial. 

 

13. This ground is rejected. 

The trial judge erred in his discretion and law when he allowed evidence of a res gestae 

statement by the deceased to be entered in evidence. That the judge failed to give proper 

direction once the evidence was entered 

14. The basis of this objection is that it is asserted that the trial judge wrongly allowed the 

evidence of the witnesses to the effect that shortly after the incident the deceased Mingo told 

at least three witnesses that “Geo” was the person who shot him. Evidence to that effect was 

given by Spencer Weekes and by police officers Wilburt Rodgers and Robert Stuart. 

 

15. Section 39 of the Evidence Act provides: 

“39. (1) Subject to subsection (2) and to this Act, hearsay 

evidence shall not be admitted in evidence. 

(2) Hearsay evidence may be admitted — 

(a) where the statement is a necessary part of any fact 

or transaction which is being investigated by the court; 

(b) where the knowledge, intention, motive, state of 

feeling, state of mind or state of body of any person is a 

fact in issue and the statement proves or disproves the 

said knowledge, intention, motive, state of feeling, state 

of mind or state of body; 

(c) where the statement is an admission or confession 

made by or to the prejudice of the party against whom 

it is sought to be proved but subject to the provisions of 

sections 14 to 19; 

(d) where the statement was made in the presence and 

in the hearing of the person against whom the evidence 
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is tendered, and where such person had an opportunity 

of replying to such statement; 

(e) where the statement is contained in any official 

record, book or register, kept for the information of the 

Crown or for public reference and was made as the 

result of inquiry by a public servant in discharge of a 

duty enjoined by the law of the country in which such 

official record, book or register is kept; 

(f) where the statement was made by a person since 

dead as to the cause of his death or as to any of the 

circumstances of the transaction resulting inhis death in 

cases in which the person’s death is the subject of a 

criminal charge…” 

16. Before admitting the evidence of the statements made by the deceased, the trial judge heard 

evidence to the effect that the statements were made by the deceased whilst at the scene of 

the incident within minutes of the incident. The deceased had been shot in his head. 

 

17. The appellant argued that having regard to the evidence of the pathologist to the effect that 

the massive injury to the head would have rendered the person unconscious and any 

statement unreliable the judge ought to have refused to admit the hearsay statement as its 

prejudicial effect far outweighed it probative value. I do not agree.  

 

18. The discrepancy in the evidence between the pathologist and the lay witnesses was a matter 

for the jury. The trial judge did not permit the evidence of that hearsay statement until he was 

satisfied that it was made within minutes of the incident and there was no realistic time for 

concoction.  

 

19. This is consistent with the jurisprudence set out in Decoyo Ferguson v R SCCr. App. No. 77 

of 2009. In that case the trial the judge admitted into evidence the oral statements of the 

deceased made to her sister shortly after she was stabbed and later to the police officer as to 

who had stabbed her. The trial judge in that case admitted these statements into evidence as 

part of the res gestae and as dying declarations. On appeal the Court of Appeal dismissed the 

appeal and affirmed the conviction and ruled that the trial Judge was correct in admitting the 

two statements under the provisions of s. 4(a) and 39(2)(a) and (f) of the Evidence Act as 

statements falling within the exceptions to the hearsay rule and as being part of the res gestae 

and as dying declarations. At paragraph 20 the Court stated: 

“20. In our view each of those statements was clearly relevant 

to the main issue in the trial under s. 4 (a) of the Evidence Act 



8 
 

because in them the deceased identified her assailant even 

though those statements were made sometime after the 

stabbing occurred. If authority is needed for that proposition 

aside from s. 4(a) of the Evidence Act, a reference to Ratten v 

The Queen [1972] AC 378, is helpful.” 

20. The Court of Appeal ruled: 

“32. Bearing in mind all of the circumstances in which the 

impugned statements were made, we did not accept Mr. 

Munroe's submissions regarding the cause of death and the 

fact that the impugned statements were made some time after 

the stabbing and in our judgment we concluded that they were 

dying declarations as well as part of the res gestae and were 

admissible before the jury…” 

21. In my judgment the complaint that the trial judge wrongly admitted the statement is without 

merit. 

 

22. The second aspect of this ground was that the judge failed to give proper directions once the 

statements were admitted. I set out in full the judge’s directions to the jury as regards those 

statements. He said: 

“If you believe the three witnesses that the deceased did tell 

them that, you have to examine the circumstances and say 

whether in the light of what he is supposed to have said, you 

are convinced by this, taking all the circumstances into account 

so that you can feel sure that, in fact, it was this accused man 

who shot the deceased man. Next, you need to consider first 

whether the statement that was made was indeed spontaneous. 

You must be sure that the statement made was not motivated 

by malice. We know nothing about the deceased Terrell Mingo 

at all. All we know is that he was in the car being driven by 

Dwan Culmer along with the accused. They both came out of 

the car and went to the back of the house. However, given its 

proximity in time to when he was last seen by Dwan Culmer 

and when he was seen on the ground with gunshot injuries by 

the witnesses, you may think that the deceased must have been 

referring to an incident in which he was involved in. There is, 

therefore, reason to think that when the deceased spoke to the 

witnesses he was identifying the person who he believed just 

shot him. He said, "Geo shoot me". It was not suggested that 
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he was able to or did identify any particular individual. It is, 

therefore, difficult to see what scope there might have been for 

the deceased to give deliberately incorrect information. It is for 

you to decide, Mr. Foreman and members of the jury, whether 

you can be sure that this is the correct conclusion. If not, you 

must put this evidence to one side and ignore it. But what if 

you do conclude that this remark by the deceased person was 

spontaneous and genuine? This does not, of itself, amount to 

evidence of identification of the accused man. It is simply the 

description of his assailant by a name and alias. What gives the 

evidence significance is the fact that the accused man is, in fact, 

named Geo. You are invited to infer that the assailant named 

Geo by the deceased is, in fact, this accused man. That is the 

invitation for you to infer. Provided that you can be sure that 

there is no room for mistake, this is a legitimate approach to 

the evidence. You must consider whether you can be sure of 

the inference. Another thing which you have to bear in mind 

when you consider evidence of this sort is that you have not 

had the advantage of the deceased coming here and having 

what he said tested by cross-examination. The statement is 

there. It is not tested so it suffers or it is at a disadvantage 

insofar as you are concerned as against evidence given from 

the witness box where the witness states a fact and counsel can 

test him to see whether it is true or not. Do you believe that he 

made this statement and he has described accurately what he 

said took place? This is the deceased person. Are the 

circumstances such that he could identify positively the person 

who shot him in order to convince you that a mistake has not 

been made in the identification of the person who shot him? 

What was the lighting like? From the evidence, it was between 

6:30 and 7:20. It would be evening. From the pictures of the 

scene, were there any lights? The shots were not fired at close 

range to the deceased. That's the evidence. The shots were all 

to the head of the deceased. Did he have an opportunity to 

identify his assailant? Would he still be conscious to make the 

statement to the witnesses when he was shot? So, Mr. Foreman 

and members of the jury, you have to take into account the 

caution that I have given you about mistaken identity and 

whether the circumstances were such, having regard to 

distance, light and so forth that you can feel sure that a 
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mistake was not made in the identity of this accused man. If 

you recall the medical evidence from the doctor that the 

deceased would have lost consciousness immediately on being 

shot in the head. If you are not sure whether a mistake was 

made or not, or if you do not think that you can safely rely at 

all on what the deceased is alleged to have said, then you must 

ignore that evidence. In other words, you have to examine the 

bit of evidence in the same way as you would examine the 

evidence if he had come here and said the same thing. 

Now, Mr. Foreman and members of the jury, as a general rule, 

a witness can only give evidence of facts within his or her 

knowledge. That is, things that they have seen or heard. It is 

permissible, however, for a person who is skilled by a course of 

special study or experience in a particular area to give evidence 

of his or her opinion on matters relating to the subject. And 

based on facts already proved, you may take that opinion into 

consideration in arriving at a decision. And such a person is 

called an expert. But you are not bound to accept the evidence 

of an expert. That person is just another witness and that 

person's evidence or his opinion may be rejected if you are 

satisfied that that person is not properly qualified to express an 

opinion or if for whatever reason you do disagree with the 

opinion expressed. If you are satisfied that that person has the 

necessary skill and experience to express an opinion, you will 

give the consideration of that opinion though you are not 

obliged to accept it. Dr. Tancawan was deemed an expert 

witness. She gave evidence of her qualifications. She graduated 

as a Doctor of Medicine in the Philippines in 1993, after which 

she specialized in pathology, still in the Philippines in 2001. She 

is a registered medical practitioner in The Bahamas. She said 

that on the 29th of April, 2008, at 10:45 a.m., she performed an 

autopsy on Terrell Mingo. The body was identified on April 

28th in the morning by his sister, Anastacia Stubbs and she 

assigned postmortem number 41 of 2008 to the body. She said 

that she observed traumatic defects in the scalp with associated 

soft tissue bleeding; multiple fractures of the skull; massive 

traumatic or brain or cerebral injuries and diffuse subdural 

and subarachnoid hemorrhage. In her opinion, the injuries 

were consistent with gunshot injuries. In the case of Terrell 

Mingo, in her opinion, given the severity of the injuries, he 
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would have died within seconds. She was asked: "So, it's safe 

to say he would have lost consciousness immediately". Answer: 

"He would have lost consciousness immediately.” On the same 

date at 12:15 p.m., she also performed an autopsy in respect to 

Andy Weekes. That body was identified by his brother, 

Spencer Miller. In her examination of the body of Andy 

Weekes, she saw traumatic defects in the scalp with associates 

soft tissue bleeding; multiple fractures of the skull; massive 

traumatic cerebral or brain injuries; diffuse subdural and 

subarachnoid hemorrhage. And in her opinion, those injuries 

were caused by a gunshot to the head. In her opinion, both 

men lost consciousness immediately. Now, the witness Winston 

Saunders, has admitted that he had previously made a 

statement which conflicted with his evidence in the trial. In his 

evidence, he recalls saying that on a previous occasion he said 

that he knew the accused for two years prior to the incident. In 

this trial, he admitted that he only knew the accused for two 

months. You may take that into account the fact that he made 

such a statement when you consider whether he is believable as 

a witness. However, the contents of the statement are not part 

of the evidence in this trial, except for the part which he told 

you are true. The inconsistency is as follows:  

Q. Do you recall saying you knew George Williams for 

two years prior to the incident?  

A. Yes. 

THE COURT: One person at a time. Ask and 

answer. Go ahead. 

BY THE ACCUSED: 

Q. So what is it, two years you would have met him two 

years ago or just two months before the incident? 

A. Two months. 

Q. Is there any reason why you would have told the 

court at that time two years? 

A. Yes. Would you like to hear the reason? 

THE COURT: Yes, he is asking you?  
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THE WITNESS: The reason is, this is new to me 

coming in here. Right now, by body is shaking being in 

the court. Sometimes you say things. Your mind isn't 

even at ease so you are likely to make mistakes in doing 

so. So I made a mistake and said two years.  

That's a matter for you, Mr. Foreman and members, as to the 

credibility.” [Emphasis added] 

23. I see nothing inadequate in those directions. The inconsistency between the pathologist’s 

evidence as to the deceased being unconscious and the statement of the three persons that the 

deceased spoke to them was clearly put to the jury and it was a matter for them. The 

directions were eminently fair. 

 

24. I see no merit in this ground. 

The learned judge erred when he decided not to exclude the dock identification/ the learned 

judge also erred when he misdirected and failed to give a proper direction that was suitable 

to the circumstances of this case in regard to the dock identification 

25. In this case no identification parade was held and the judge at the trial permitted Winston 

Saunders to identify the appellant as the person he saw in the car and who went in the back of 

Paul Thompson’s (“Pablo’s”) house with another man. He also permitted Dwan Culmer to 

identify the appellant as the person who was in the car with him and Mingo and who went 

into the back of the house with Mingo and returned without Mingo. He also permitted 

Ricardo Bullard to identify the appellant as the person he saw who walked from the car to the 

back of Thompson’s house. 

 

26. In Lawrence v R [2014] UKPC 2, the Privy Council, on an appeal from Jamaica, reaffirmed 

the law with respect to dock identification and the duty of the trial judge. It said: 

“9. In several cases this Board has held that judges should 

warn the jury of the undesirability in principle and dangers of 

a dock identification: Aurelio Pop v R [2003] UKPC 40, [2003] 

5 LRC 320; Holland v H M Advocate [2005] UKPC D1, 2005 

SCCR 417, 18 BHRC 500; Pipersburgh and another v R [2008] 

UKPC 11, 72 WIR 108, [2008] 4 LRC 345; Tido v R [2011] 

UKPC 16, [2011] 3 WLR 1296, [2012] 1 WLR 115; and Neilly v 

R [2012] UKPC 12, [2012] 2 Cr App Rep 248, 81 WIR 36. 

Where there has been no identification parade, dock 

identification is not in itself inadmissible evidence; there may 

be reasons why there was no identification parade, which the 
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court can consider when deciding whether to admit the dock 

identification. But, if the evidence is admitted, the judge must 

warn the jury to approach such identification with great care. 

In Tido v R Lord Kerr, in delivering the judgment of the 

Board, stated (at para 21): 

‘…Where it is decided that the evidence [i.e. the dock 

identification] may be admitted, it will always be 

necessary to give the jury careful directions as to the 

dangers of relying on that evidence and in particular to 

warn them of the disadvantages to the accused of 

having been denied the opportunity of participating in 

an identification parade, if indeed he has been deprived 

of that opportunity. In such circumstances the judge 

should draw directly to the attention of the jury that the 

possibility of an inconclusive result to an identification 

parade, if it had materialised, could have been deployed 

on the accused's behalf to cast doubt on the accuracy of 

any subsequent identification. The jury should also be 

reminded of the obvious danger that a Defendant 

occupying the dock might automatically be assumed by 

even a well-intentioned eye-witness to be the person who 

had committed the crime with which he or she was 

charged.’” [Emphasis added] 

27. In this case the judge was satisfied that the witnesses knew the appellant for a sufficient time 

before the incident and that the fact that there was no prior identification parade did not make 

the identification at the trial unsafe. Holding an identification parade would have added 

nothing to the value of the identification. 

 

28. As to the directions as to the care to be given to identification evidence, the trial judge gave 

the usual general directions to the jury in the following terms: 

“Where the prosecution's case rests wholly or substantially on 

evidence of visual identification, then you the jury must be 

careful how you assess that evidence because it is possible for a 

person who says I saw something, a perfectly honest witness to 

make a mistake. A mistake is no less a mistake because the 

person is an honest person. An apparently convincing witness 

can also be a mistaken witness and you have to take into 

account a number of things and you can have a number of 

witnesses who appear to be convinced about what they say. 
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So, you the jury has to be warned that it is dangerous to 

convict persons on 'I see' evidence unless you are satisfied that 

the person who come along and claim that they have seen the 

accused man have the kind of opportunity to make the 

identification or to recall the circumstances of the 

identification. And you the jury can be quite sure that the 

person is not making any mistake at all. You must be satisfied 

that it is a true and correct identification and then you have to 

take into consideration, as I said before, a number of things. 

If you see somebody for the first time and tries to identify them 

two or three weeks later on, then that might be more difficult 

than if he says I'm identifying somebody whom I have known 

for many years and whom I see regularly. So, that the more 

you are acquainted with someone, the longer you know the 

person, the better you are able to identify the person by seeing 

that person. In your own experience, somebody whom you 

know but you might not see on a regular bases. You might 

start off by saying, what a person resembles so and so but 

when the person comes near, you realize you had made a 

mistake. But you might have turned off before the person got 

near to you. You may have gone away with the feeling that it 

was the person you thought you saw not realizing that you 

made a mistake. So, mistakes are made even in recognition 

cases of close friends and sometimes of even close relatives.” 

29. Then he proceeded to give specific directions as to dock identification. He said: 

“So, you may take as sensible persons, all of these things into 

consideration and say now, well, did the witnesses know the 

accused well? Was the distance too far for them to make an 

identification? Was it daylight or was the light too poor for the 

witnesses to make any identification? Was the face of the 

person obstructed? Because if you say you can't accept the 

identification in relation to those persons who said they were 

there, then the case would be weakened against the accused 

man. If you say the evidence is not good, you would have to 

look at the other evidence to see if it provides any support for 

the identification evidence. Mr. Foreman and members of the 

jury, where a witness has picked out the accused man on an 

identification parade, it enhances the weight to be placed on his 

or her identification evidence. That parade can be used then to 
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confirm the witness's ability to pick out the person identified. 

In this case, however, an identification parade was not held 

and the reasons were given for its absence. Detective Sergeant 

Lorenzo Johnson told you that the witnesses had provided him 

with a name and a description of the person who they say was 

the shooter in the incident and that had enabled him to take 

the accused man into custody. In these circumstances, the 

prosecution is saying that there is no point in holding such a 

parade. Now, this is a matter you will have to consider and to 

decide whether or not the identification parade would have 

served any useful purpose. An identification parade enables a 

suspect to put the reliability of an eyewitness' reliability to the 

test that the suspect has lost the benefit. In this case, the 

accused man would have lost the benefit of that safeguard and 

that you the jury should take account of that fact in your 

assessment of the whole case giving it such weight as you think 

fair. The dock identification that took place in court. You will 

recall that the witnesses were all identifying the accused for the 

first time in this court room. That is what is called a dock 

identification. So, I must warn you about this. No identification 

parade was held as I have told you. So, the witnesses were not 

given an opportunity to attend and see whether they were in a 

position to identify the man who they say was the accused man. 

Bear in mind, however, what they tell you about their previous 

knowledge of knowing this accused man, the length of time 

they said they knew him and the opportunities they had in 

identifying him. Also bear in mind the evidence from the 

prison records which contradicts some of their account of 

knowing the accused at the times they said they did. So then, 

you will have to consider all of the  circumstances of the 

identification to see that there was no unfairness where the 

accused man is concerned. It is not to say that such evidence is 

worthless or inadmissible. And it is for you to assess the weight 

to be attached to it.” [Emphasis added] 

30. In my judgment the warning to the jury in these directions were eminently fair. There is no 

basis for the complaint that the judge failed to give a proper direction that was suitable to the 

circumstances of this case in regard to the dock identification. The directions pointed out to 

the jury matters of which they should be concerned and pay attention to which were all 

beneficial to the appellant. 

 



16 
 

31. This ground has no merit.  

The trial judge erred in principle and in law when he allowed the statement of absent 

witness Tavarie Williams to be read into evidence. Also he did not give proper warnings 

and directions in regard to the evidence once it was allowed 

32. Tavarie Williams gave a statement to police officer Mark Barratt which I set out in its 

entirety. 

"Sometime during Monday, the 21st of April, 2008, I went to 

Freeport, Grand Bahama, along with my uncle George 

Williams. We catch the mail boat there and arrived sometime 

around 3:30 a.m. on that Tuesday morning. We took a taxi and 

went by my uncle George Williams mother Louise Williams.  

"This is my first trip to Freeport, Grand Bahama and we all 

stayed there together. While in Freeport, George introduced 

me to several friends of his namely, Terrell, aka Sleepy whose 

last name I do not know; Yellow and Gubba, whose real name 

I also don't know. "I talked with these fellas for a while and 

they find out that I knew a lot of people with money. My 

relationship with these guys was very cordial. And I mostly 

hang out with the girls who live down the street and we would 

talk. "Sometime around 10:30 a.m. on Thursday, the 24th of 

April, 2008, while standing in the front of George mother's 

house, I was approached by Sleepy and a next guy who I don't 

know. Sleepy then left with the guy. I can't say where they 

went. About a couple of minutes after Sleepy left, my Uncle 

George who we does call Geo hopped in a car with a man. "I 

forget to mention that Sleepy had also given me the Rolex 

watch before he left. It was a presidential gold Rolex watch. 

While inside the house packing my bags getting ready to leave 

for the airport, I placed the watch on the bed and my Uncle 

George saw it and asked me where did I get it from. I told him, 

Don't worry about it and he kept on asking me so I didn't say 

anything. I then took a bath and went in the front of the yard 

to wait for my ride to come for me to take me to the airport. 

"While standing near the house, George approached me again 

and told me to sit inside the car because he wanted to talk to 

me. I saw no problem with it so I went inside the car. While 

inside the car, George asked me to show him the watch so I 

give it to him and he give it to Gubba and Gubba look at it and 

said, yeah, this real. And give it back to me. 
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"George then pull out a gray 9 millimeter handgun from his 

waist and tell me to pass him the watch or he will shoot me. So 

I give him the watch and told him that it was Sleepy own. 

George then asked me where Sleepy was and I told him that he 

went home to get some Kentucky. Then kept pointing the gun 

at me and tell me to come and go with him to get Sleepy. We 

then drove up the road. And while driving, we saw Sleepy 

talking to a man they does call Shotta. George then point the 

gun at Sleepy and told him to get in the car. "Sleepy came into 

the car with us and asked George what happened, what you 

dealing with. George said to Sleepy, "I want to know where 

you get this watch from." So Sleepy played like he didn't know 

what George was talking about. He said that he told Sleepy 

that George pulled a gun on me and take the watch away from 

me and George said, "Yeah, the same watch right there." 

George then told Sleepy that we got to go somewhere where we 

can reason because you have to do something for me. 

"Sleepy then told him that he don't have a problem with that. 

So after that, George asked Sleepy where he got the watch 

from and Sleepy said that he broke into one drug dealer house 

who they does call Cabbage in Bahamia. George then started 

to freak out and say, Boy, you break into Cabbage them 

house? Me and them have a past history. Them niggers don't 

play. They tried killing me before. I know they gonna mix me 

up in this and come and try to kill me again. George said since 

it like this, the stakes up. And that he wanted half of the stake 

for the watch and everything that he got. "George and Sleepy 

began arguing. At this time, we were driving and George told 

Gubba to pull on the side and Sleepy told him to drop him 

back through the corner. George said he was not into that and 

Gubba pull into a yard where we all got out. "Gubba stayed 

near his vehicle and me and George and Sleepy walk on the 

side of the house. The same time, my cellphone rang. It was my 

mother, Georgina Williams, who was on the line who is also my 

Uncle George's sister by the same father. While I was 

talking to my mother, George and Sleepy was standing in the 

front of me talking and starting arguing. The argument began 

to escalate and George kept saying, So you ain't gonna give me 

nothing, aye? He then took the gun he was holding and shot 

Sleepy in the head. Sleepy fell down and began wobbling on the 
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ground. Another man who I don't know was also in the yard in 

the back of the house. I did not see him when we first arrive. 

This man saw what had happened and turn around to walk 

towards the other way and George run behind him and shot 

him also in the back of the head. George then walk over to me, 

pointed the gun to my head and say, The only reason I ain't kill 

you is because you is my blood. You is my family. After that, 

George walked to the car where Gubba was and they drove off. 

I then walk from the scene to George's mother house where I 

saw her and told her what had just happened. At no time 

during this incident did I had any firearm on me nor did I 

shoot anyone. I have made this statement of my own free will. 

The statement is true and correct."  

33. At the time of the trial it was alleged that Tavarie Williams had died.  

 

34. Section 66 of the Evidence Act provides: 

 

“66. (1) Subject to section 67 a statement in a document shall 

be admissible in any criminal proceedings as evidence of any 

fact stated therein of which direct oral evidence would be 

admissible if —  

 

(a) the document is or forms part of a record compiled 

by a person acting under a duty from information 

supplied by a person (whether acting under a duty or 

not) who had, or may reasonably be supposed to have 

had, personal knowledge of the matters dealt with in 

that information; and  

 

(b) any condition relating to the person who supplied 

the information which is specified in subsection (2) is 

satisfied.  

 

(2) The conditions mentioned in paragraph (b) of subsection 

(1) are —  

 

(a) that the person who supplied the information —  

 

(i) is dead or by reason of his bodily or mental 

condition unfit to attend as a witness,  
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(ii) is outside The Bahamas and it is not 

reasonably practicable to secure his attendance, 

or  

 

(iii) cannot reasonably be expected (having 

regard to the time which has elapsed since he 

supplied or acquired the information and to all 

the circumstances) to have any recollection of the 

matters dealt with in that information;  

 

(b) that all reasonable steps have been taken to identify 

the person who supplied the information but that he 

cannot be identified; and  

 

(c) that, the identity of the person who supplied the 

information being known, all reasonable steps have 

been taken to find him, but that he cannot be found.  

 

(3) Subsection (1) shall apply whether the information 

contained in the document was supplied directly or indirectly 

but, if it was supplied indirectly, only if each person through 

whom it was supplied was acting under a duty; and applies 

also where the person compiling the record is himself the 

person by whom the information is supplied.  

 

(4) Where —  

 

(a) a document setting out the evidence which a person 

could be expected to give as a witness has been prepared 

for the purpose of any pending or contemplated 

criminal proceedings; and  

 

(b) the document falls within subsection (1),  

 

a statement contained in it shall not be given in evidence by 

virtue of this section without the leave of the court, and the 

court shall not give leave unless it is of the opinion that the 

statement ought to be admitted in the interests of justice 

having regard —  
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(i) to the circumstances in which leave is sought and in 

particular to the contents of the statement, and  

 

(ii) to any likelihood that the accused will be prejudiced 

by its admission in the absence of the person who 

supplied the information on which it is based.  

 

(5) Where in any criminal proceedings a statement based on 

information supplied by any person is given in evidence by 

virtue of this section —  

 

(a) any evidence which, if that person had been called as 

a witness, would have been admissible as relevant to his 

credibility as a witness shall be admissible for that 

purpose in those proceedings;  

 

(b) evidence may, with the leave of the court, be given of 

any matter which, if that person had been called as a 

witness, could have been put to him in cross-

examination as relevant to his credibility as a witness 

but of which evidence could not have been adduced by 

the crossexamining party; and  

 

(c) evidence tending to prove that that person has, 

whether before or after supplying the information, 

made a statement (whether oral or otherwise) which is 

inconsistent with that information shall be admissible 

for the purpose of showing that he has contradicted 

himself.  

 

(6) A statement which is admissible by virtue of this section 

shall not be capable of corroborating evidence given by the 

person who supplied the information on which the statement is 

based.  

 

(7) In deciding for the purposes of subsection (2)(a)(i) whether 

a person is unfit to attend as a witness the court may act on a 

certificate purporting to be signed by a registered medical 

practitioner.  
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(8) Any reference in this section to a person acting under a 

duty includes a reference to a person acting in the course of 

any trade, business, profession or other occupation in which he 

is engaged or employed or for the purposes of any paid or 

unpaid office held by him.  

 

(9) In estimating the weight, if any, to be attached to a 

statement admissible in evidence by virtue of this section 

regard shall be had to all the circumstances from which any 

inference can reasonably be drawn as to the accuracy or 

otherwise of the statement and, in particular —  

 

(a) to the question whether or not the person who 

supplied the information from which the record 

containing the statement was compiled did so 

contemporaneously with the occurrence or existence of 

the facts dealt with in that information; and  

 

(b) to the question whether or not that person, or any 

other person concerned with compiling or keeping the 

record containing the statement, had any incentive to 

conceal or misrepresent the facts.  

 

(10) Nothing in this section shall prejudice the admissibility of 

any evidence that would be admissible apart from this section.” 

 

35. The appellant complains (i) that the prosecution failed to prove that the Tavarie Williams 

who gave the statement to Officer Barratt had died (ii) that the judge did not give proper 

directions to the jury as to the care to be given in accepting the truth of that statement and 

(iii) that the judge erred when he told the jury that Tavarie Williams statement was 

corroborated by Dwan Culmer. 

 

36. The first complaint has no merit. Tavarie’s death was confirmed by his mother Georgina 

Culmer. She identified a photo of her son. Inspector Barratt testified that it was her son who 

gave him the statement and confirmed that the photo identified by Mrs. Culmer as her son 

Tavarie was a photo of the person who gave him the statement. 
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37. In my judgment the difference in the spelling of the name and the absence of a date of birth 

on the death certificate did not prevent the judge from finding that the prosecution had 

proven that Tavarie Williams was dead. 

 

38. On the claim that the judge did not give proper directions to the jury, I set out the directions: 

“Now, as you know, the general rule in the courts is that unless 

evidence is agreed, it has to be given orally from the witness 

box. Then you have the opportunity to see the witnesses for 

yourselves and judge the evidence accordingly. However, there 

are certain circumstances where a witness is unavailable and 

the statement of that witness is read out to you, the jury. That 

has happened here in the case of the witness Tavarie Williams. 

That statement is evidence in the case which you can consider. 

But as he did not come to court, his evidence 

has certain limitations which I must draw to your attention. 

When someone's statement is read out, you do not have the 

opportunity of seeing him or her in the witness box. And 

sometimes when you do see a witness, you get a much clearer 

idea of whether that witness is honest and accurate. That 

person's evidence has not been tested under cross-examination 

and, therefore, you have not had the opportunity of seeing how 

the evidence survived this form of challenge. 

You must, therefore, consider the evidence of Tavarie Williams 

in the light of these limitations. You should only act upon it if 

having taken these matters into account you are nevertheless 

sure that it is reliable.” 

39. In my view there is some force to the submission that the directions given to the jury were 

not as robust as they ought to have been. 

 

40. In particular the judge did not point out to the jury that the evidence of Tavarie was 

inconsistent with that of another prosecution witness Dwan Culmer. According to Culmer 

only the appellant and Mingo went into the back of the house. Tavarie stayed with him. 

Culmer never said that Tavarie went into the back of the house with them. Also Winston 

Saunders never said that he saw a third person go into the back of the house with the 

appellant.  If Tavarie did not go into the back of the house with the appellant and Mingo he 

could not have witnessed the shooting in the back of the house as he alleged in his statement. 

The failure to point out this glaring inconsistency which impacted the veracity of the 

statement which was not tested in cross examination was, in my judgment, a serious flaw in 
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the directions to the jury. If this case turned on this evidence alone I would be constrained to 

find that the defect in the directions would make this conviction unsafe. 

 

41. On the issue of corroboration, a careful reading of the direction reveals that the judge did not 

say that Culmer’s evidence corroborated Tavarie Williams’ evidence. The judge’s direction 

was to the effect that Tavarie Williams’ evidence corroborated Dwan Culmer’s evidence. 

Tavarie Williams’ evidence confirms that of Culmer to the extent that both confirm that the 

appellant was in Freeport, was in the car with Mingo, that the appellant and Mingo went into 

the back of the house, that only the appellant returned to the car and not Mingo and that the 

car sped off after the appellant returned to the car. Tavarie’s evidence did not corroborate 

Culmer’s evidence that the appellant told Culmer that he had shot two people. 

 

42. Culmer’s evidence did not corroborate Tavarie’s evidence as Culmer did not agree that 

Tavarie went into the back of the house with the appellant and Mingo and therefore could not 

have witnessed the shooting as Tavarie said in his statement to Officer Barratt. 

 

43. In summary I agree that the directions to the jury as to how to treat the statement of Tavarie 

Williams were inadequate and should have been stronger. 

The trial judge erred when he failed to discharge the jury after prejudicial remarks in their 

presence. Also the judge failed to investigate or give warning in regard to remarks 

44. During the trial the following exchange took place in the presence of the jury: 

“THE COURT: Mr. Brathwaite. 

MR. BRATHWAITE: Good morning, my Lord. The Crown's 

first witness this morning is Ricardo Bullard. 

THE ACCUSED: My Lord, yesterday while being escorted 

from court, I heard the lady who works in the court. 

THE COURT: Do you want this in the presence of the jurors. 

THE ACCUSED: It's concerning them, my Lord.  When I 

were (sic) being escorted from court, I heard the lady telling 

the witnesses in the case that the jury will return a guilty 

verdict and the Crown would be asking for the death penalty. 

This officer was there. He heard it, his response was – 

MR. BRATHWAITE: This should not be in the presence of the 

jury. 
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THE COURT: Mr. Foreman and members of the jury, retire 

for this short while. Please remember my warning to you. 

(Jury leaves at 10:20 a.m., and the following was heard in the 

absence of the jury) 

THE COURT: Mr. Williams, I asked you if you have any 

concerns about anybody speaking to the jury, you have to raise 

it in the absence of the jurors. 

THE ACCUSED: It was concerning them. 

THE COURT: You raise it in the absence and then I deal with 

it. You can't raise it in front of them like that. That's why I 

asked you. 

THE ACCUSED: I did say it concerning them and you told me 

speak. 

THE COURT: And I'd want to do an investigation. 

THE ACCUSED: My Lord, I did say it was about them and 

you allowed me to speak. If you said hold on -- you allowed me 

to speak. I did indicate it was about them. 

THE COURT: What is it you want to say? 

THE ACCUSED: When this officer here was escorting me out 

the court, this same lady right here, my Lord, she was speaking 

with witnesses at the edge of the building right there, when we 

was walking to court and she was telling them they need not to 

worry, the jury will bring a guilty verdict and the prosecution 

will be seeking the death penalty. And he said, she don't have 

to be meaning you. 

THE COURT: If she said that, where were the jurors? 

THE ACCUSED: The jurors wasn't there at the time. The 

jurors wasn't there. But what concern me, my Lord, what 

concerned me was that she have access to these people.  

THE COURT: Access to who? 

THE ACCUSED: The jurors and – 
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THE COURT: She deals with the witnesses. She has nothing to 

do with the jurors. 

THE ACCUSED: She works for the court. 

THE COURT: She don't work for the Court. She is what you 

call a witness support officer from the prosecution office. She 

deals with the witnesses.  

THE ACCUSED: All right. She works for the Court. 

THE COURT: She doesn't work for the Court. You don't hear 

what I'm saying? The persons who work for the Court are here 

(indicating). The prosecutor don't work for the Court either. 

THE ACCUSED: My Lord, I didn't feel I could get a fair 

hearing. I don't understand the legal aspect of it. Dealing with 

what has transpired.  

THE COURT: I said that has nothing to do with the court. She 

doesn't work for the Court. Do you follow what I'm saying? 

She doesn't work for the Court. Not everybody sitting here 

works for the Court. Do you get me? 

THE ACCUSED: I understand, my Lord. 

THE COURT: Yes. Can we go on now? Mr. Brathwaite. 

MR. BRATHWAITE: My Lord, the difficulty is that in the 

presence of the jurors he says that the jury will return a 

verdict and that is how this court works. That is what he says 

in the presence of the jurors. Yes, we have to go on, but we just 

ask -- we ask that it be dealt with at the appropriate time. 

THE COURT: I have to give them directions to deal with that 

issue. 

MR. BRATHWAITE: Yes, my Lord. 

THE COURT: Yes. Mr. Williams, any issue you have involving 

the jurors, do not raise it in their presence.” 

45. During the appeal, the appellant conceded that he could not maintain his argument that the 

judge erred in not discharging the jury. The prejudicial remarks in front of the jury came 

from the appellant himself and it was not provoked by the prosecution.  Of course it could 
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not be correct that an accused could at any time make prejudicial remarks in front of jury 

which would result in the jury be discharged and a new trial ordered.  

 

46. The second part of this ground is more problematic. It is correct that the judge did in fact say 

that he would give directions to the jury as to the prejudicial remarks. He did not do so. The 

record does not reflect any reasoning by the judge as to why he did not do so.  However, it 

appears to me that the judge could properly have taken the view upon further reflection that 

to give specific direction on these remarks made by the appellant would only serve to draw 

further attention to the remarks and give them a prominence not warranted in the scheme of 

things. That the general directions to the jury as to their responsibility in the criminal trial 

would have been sufficient and no further directions were necessary. In my judgment this 

ground has no real merit. 

The trial judge failed to give full and proper directions in regard to accomplice witness, 

Dwan Culmer 

47. At the first trial Dwan Culmer was charged with the murders along with the appellant.  

 

48. Those charges were dropped and Culmer became a witness for the prosecution. He testified 

that the appellant and Mingo went into the back of Pablo’s house and when the appellant 

returned without Mingo the appellant told him that he had just shot two people. Culmer was 

vigorously cross examined by the appellant who pointed out a number of inconsistencies in 

his various accounts of what happened that evening in question. The judge in the summing 

up gave the following directions to the jury: 

“There is evidence, Mr. Foreman and members of the jury, if 

you can find that this Dwan Culmer was an accomplice. An 

accomplice is one who is a party to the crime here in a murder 

charged against the Defendant. There is all sorts of reasons for 

an accomplice to tell lies and to implicate other persons. It is, 

therefore, dangerous to convict on reliance upon the evidence 

of Dwan Culmer unless that evidence is independently 

confirmed by other evidence. Corroboration is independent 

evidence, which is, evidence which did not come from the 

witness Dwan Culmer which confirms in some important 

respect not only the evidence of the crime being committed but 

also that the accused man committed it. I say confirmed in 

some important respect because it is not necessary that there 

should be independent evidence of everything that Dwan 

Culmer has told you. Though corroboration of the witnesses 

evidence is not essential in law, it is in practise always looked 

for. So then, I must also warn you that it is unsafe and 
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dangerous to convict the accused on the evidence of that 

witness, Dwan Culmer, alone that the offence was committed, 

that the accused man committed it, unless the evidence is 

confirmed. I will point out the evidence to you which if you 

accept it, is capable of independently confirming the witnesses 

evidence. You can say in this case that the evidence of Tavarie 

Williams which was read to you is capable of independently 

confirming the evidence of Dwan Culmer. But it is for you to 

decide whether it does, in fact, provide independent 

confirmation of his evidence. Nevertheless, even if your view is 

that Dwan Culmer's evidence is not independently confirmed 

and providing you bear in mind the danger of convicting 

without it, you may rely on the evidence of Tavarie Williams if 

you are sure that he is speaking the truth. Now, the 

prosecution's case is that the accused admitted this offence to 

Dwan Culmer while they were driving in the car after leaving 

the house. His evidence was that when he drove off from the 

house, George said to him, he just F up his life because he just 

shoot two people. He said that he asked who he shot as he did 

not see Terrell Mingo come back and he did not know who the 

next person could have been because it was only them. He said 

that the accused told him that it was some baser who he did not 

know. The accused has denied that this conversation took 

place. He claims that Dwan has fabricated his evidence for 

some unknown purpose of his own. You should consider Dwan 

Culmer's evidence with care. If you are sure that the accused 

man, in this case, has made these admissions to Dwan Culmer, 

then they represent important evidence in support of the 

prosecution's case. If you are left in doubt whether the 

admissions were made to Dwan Culmer, then they can be of no 

assistance to the prosecution and you must ignore them.” 

[Emphasis added] 

49. In Glinton v R SCCrimApp No. 113 of 2012 Allen P in a judgment delivered on 15 April 

2014 said:  

“43. In Regina v David Hurler, Paul Mondol Adnan Hakeen 

C.A [2002] EWCA Crim 2693 referred to us by Mr. Butler, the 

court acknowledged that there was no longer any legal 

requirement to give an old fashioned direction about 

accomplices and corroboration and any direction which the 
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judge gave was a matter for his discretion. However, at para. 

28 of the judgment Lord Justice Longmore said: ‘When 

however an accomplice gives evidence for the Crown, it will, in 

our view, usually be necessary to give a specific warning about 

the care with which the jury should approach his evidence.’” 

50. In Pringle v. R [2003] UKPC 9: 

“There has long been an obligation on judges to warn a jury 

about the special need for caution in cases which are analogous 

to those of accomplices. These include cases where the witness's 

evidence may have been tainted by an improper motive; R v 

Spencer [1987] AC 128 at 134, per Lord Hailsham of St 

Marylebone LC; and Archbold 2002, paras 4-404m and 4-

404o. It has been held by the Supreme Court of Canada that a 

warning was necessary in a case where evidence was given by 

two prison informants who had a strong motivation to lie and 

who had approached the police when they perceived that some 

benefit could be exchanged for their testimony; Bevan and 

Griffith v R (1993) 82 Can CC (3d) 310. The High Court of 

Australia has held that it would only be in exceptional cases 

that a prison informer would not fall into the category of 

witnesses about whom a warning should be given by the trial 

judge of the dangers of convicting on evidence which is 

potentially unreliable; R v Pollitt (1992) 174 CLR 558. 

Although Ackner LJ does not appear to have had have prison 

informers at the forefront of his mind when he delivered his 

judgment in R v Beck [1982] 1 WLR 461, he recognised the 

same general rule when he said (at p 469): 

'While we in no way wish to detract from the obligation 

upon a judge to advise a jury to proceed with caution 

where there is material to suggest that a witness's 

evidence may be tainted by an improper motive, and the 

strength of the evidence must vary according to the 

facts of the case, we cannot accept that there is any 

obligation to give the accomplice warning with all that 

entails, when it is common ground that there is no basis 

for suggesting that the witness is a participant or in any 

way involved in the crime the subject matter of the 

trial.'” 



29 
 

51. In this case it is clear that Culmer was involved in this murder. In fact he was charged with 

the appellant as being concerned together.  

 

52. In my judgment a far more robust warning could have been given and the attention of the 

jurors drawn to the inconsistencies in his own evidence at the trial and in previous statements 

given in this matter. In addition the judge’s direction to the jury that Tavarie Williams 

statement corroborated that of Culmer did not point out the glaring difference between those 

statements in that Tavarie said that he went in the back of the house with the appellant and 

Mingo and Culmer denied that Tavarie ever went in the back with the appellant and Mingo. 

Culmer said that Tavarie was in the car with them when they left the scene after the incident 

but Tavarie said that he did not go with them but walked to the appellant’s mother’s house. 

Tavarie’s statement could not corroborate Culmer’s evidence that the appellant, when he 

returned and was in the car, admitted to shooting Mingo. 

 

53. Notwithstanding those differences, on any account all witnesses placed the appellant on the 

scene and as the person who went in the back of the house with Mingo and returned to the 

car without Mingo.  

 

54. In the circumstances I do not regard the judge’s failure to give a more robust direction to the 

jury about Culmer’s evidence pointing out the discrepancies between that and earlier 

statements and between his evidence and that of Tavarie Williams make his directions fatally 

flawed.  

The trial judge erred when he failed to warn the jury not to draw an adverse conclusion 

from the evidence that the appellant had been in prison before 

55. This complaint is not that the judge wrongly admitted evidence of the appellant’s bad 

character by permitting the evidence of the fact that he was in prison before be tendered 

before the jury. Such a complaint would, in this case, be dismissed out of hand. The 

appellant’s complaint is that the judge failed to direct the jury that the appellant’s past 

incarceration was irrelevant to the issue whether he was guilty of the murders of Mingo and 

Weekes and was not to be taken into account in determining his guilt. 

 

56. In my view that complaint has merit. The judge did not at any time give any such direction to 

the jury.  

 

57. In R v Campbell [2007] EWCA Crim 1472, the English Court of Appeal said: 

 

“24. …Where evidence of bad character is introduced the jury 

should be given assistance as to its relevance that is tailored to 

the facts of the individual case. Relevance can normally be 
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deduced by the application of common sense. The summing up 

that assists the jury with the relevance of bad character 

evidence will accord with common sense and assist them to 

avoid prejudice that is at odds with this.” [Emphasis added] 

 

58. In his summation to the jury the judge said: 

 

“The accused has placed his prison record in evidence before 

you. The records indicate that the accused was in custody from 

the 6th of December, 1996, to the 28th of August, 2000. He was 

also in custody from the 3rd of June, 2001, to the 13th of 

August, 2001. The records also indicate that he was in custody 

from the 29th of April, 2003, to the 31st of January, 2008, until 

he was arrested for this offence. This evidence from prison 

records, Mr. Foreman and members of the jury, contradicts 

the evidence of Ricardo Bullard that he met the accused in 

Trade Winds in Freeport in 1999. It would also contradict the 

evidence of Winston Sutherland that he knew the accused for 

four years before the date of the incident in 2008. These are 

matters for you, the jury.” 

 

59. Clearly evidence of his bad character had been placed before the jury. The judge noted to the 

jury that that evidence was placed before the jury by the appellant to contradict evidence of 

Bullard and Saunders as to their knowledge of him. However, his directions did not assist the 

jury to avoid the prejudices that may arise by their knowledge as to his bad character and 

previous incarcerations. In my view it should have been done and the failure to do so was an 

error by the judge. 

 

The Crown failed to properly identify the second victim allegedly Terrell Mingo 

 

60. This ground can be disposed of quickly. Mingo was identified by his sister Anastacia Stubbs 

as was testified to by Dr. Tancawan. She said: 

 

“The body was identified on April 28th at 11:40 in the morning 

by his sister Anastacia Stubbs.” 

 

61. This ground has no merit. 
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The trial judge erred when he failed to highlight major inconsistencies and discrepancies in 

the Crown’s case 

 

62. This ground has no merit. 

 

63. In Regina v F [2012] EWCA Crim 2151 the English Court of Appeal said:  

 

“…the judge's duty was not to highlight inconsistencies but to 

remind the jury fairly, as he did, of what the various witnesses 

had said and it was then for the jury to assess the significance, 

if any, of the inconsistencies…” 

 

64. In this case I am satisfied that the trial judge fairly reminded the jury of the evidence of the 

witnesses. This trial took place over 11 days. I have no doubt that they jury would have had 

the evidence fresh in their minds.  

 

65. I have been critical of the judge in failing to highlight the inconsistency between the evidence 

of Culmer and that of Tavarie Williams but that criticism was made in the context of the 

suggestion by the judge that Culmer’s evidence was corroborated by that of Tavarie 

Williams. There was, in my view, no obligation on the part of the judge to highlight other 

inconsistencies or discrepancies in the evidence. That was a matter for the jury. 

The trial judge did not properly and fairly put the defence case to the jury 

66. This ground has no merit. 

 

67. It is settled law that every defendant, has the right to have his defence, whatever it may be, 

faithfully and accurately placed before a jury. However, that is not to say that he is entitled to 

have it rehearsed blandly and uncritically in the summing-up. See Jerome Bethel v Regina 

SCCrApp. No. 19 of 2013. 

 

68. The appellant’s defence was that he was not there; his was an alibi defence. He said that the 

prosecution’s witnesses were not credible and were lying on him. That defence was clearly 

put to the jury by the judge in his summing up. He said: 

“The accused gave evidence and said that on April 23rd, 2008, 

he lived at number 5 Wardell Avenue in Freeport, Grand 

Bahama. Sometime around 3:00 p.m., he along with Terrell 

Mingo whom he also knows as T but is also called Sleepy along 

with another guy named Philip Cunningham also known as 

Shotta were in Shotta's white Buick La Sabre in the area of 

North Bahamia. Earlier that day, he was approached by both 
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of them about breaking into a house that they said some 

Rolex's were. He told them that the alarm would be off and the 

person is going to pick up their children and wife from work 

and no one would be home. He also told him that the safe 

would be open as it was under repairs. He said that as they 

approached a corner called Lighthouse Way in Bahamia, 

Shotta pointed out a blue and white house with a white wall. At 

that time, he saw a champagne Lexus leaving the house. He 

said after the owner left, he and Sleepy got out of the vehicle 

and entered the house. They opened the door for T to enter 

and proceeded to take a number of various watches including 

Rolex's and other jewelry. They also found some cash. He said 

that T left as he did not want to share the money with Shotta. 

They then went to Shotta's apartment and he ended up with 

two of the Rolexes and one of the Breitlings and some of the 

other rings and chains. He said he decided that the items could 

not be sold in Freeport and so he would go to Nassau with 

them. He said he planned to leave the same day on the boat at 

or about 6:00 p.m. Shotta then took him to his home to change 

his clothes and he noticed T was on the phone. He later noticed 

him talking to some fellas in a burgundy Lumina with a white 

hood and a white fender, bumper. There were three guys in the 

Lumina. One whom he came to know as Gubba, Dwan 

Culmer. He said that he did not know him personally at the 

time. He just saw him around a few times but I do not know 

him personally. The other guy in the front passenger's seat was 

a guy name Giovanni Moxey also called Geo. His father used to 

coach his basketball team in high school. He said that there 

was also somebody else in the back seat but he did not see the 

face as they were sitting low. But it seems like they had long 

hair braided in cornrows, straight back, but he did not 

recognize the face. T came to me and asked if he wanted sell 

one of the Rolexes. I told him he was talking too much and he 

don't know these fellas. They are not really his friends. He said 

that he told them that he didn't really trust these fellas but he 

said everything is cool. He said that Geo came out of the car 

and told him that everything cool and if he wanted him to give 

him a good deal on a piece of jewelry. He denied that he had 

any jewelry. He said that he jumped into the car with Shotta so 

that he could go to the boat. At the same time, he was pulling 
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out he saw T jump into the Lumina in the back seat behind the 

front passenger. Shotta them dropped him to the boat about 

5:30 p.m. The boat left at about 6:00 precisely. He would have 

arrived in Nassau about 12:00 a.m. to 1:30 a.m. that morning. 

He said that he then called T's phone because he assumed that 

he would have caught the flight and made it to Nassau before 

he arrived there. He said that he received no answer to the 

phone call and so he left and stayed with a female friend of his 

named Shante Deveaux at her apartment in Golden Gates. The 

next day around 10:30 a.m., he got a call from Shotta that T 

had been shot and was in the hospital. He said that he was 

concerned as T was his close friend from school. Sometime 

about a day or two later, he met with Tavarie Williams who 

asked him to see the Rolex watch that he had. They were trying 

to make a deal for the sale of the watch. He said that he was 

arrested and charged for housebreaking, taken to the 

Elizabeth Estates Police Station and transported to Freeport, 

Grand Bahama. And later that day, he was cautioned by the 

investigating officer Mr. Johnson and questioned in relation to 

a charge of murder. He said that when the issue of murder was 

raised, he clammed up and did not say anything and that he 

wanted to speak to a lawyer. He said that on the advice of his 

lawyer, he did not give any statement. He was charged on April 

30th, 2008, with two counts of murder and also housebreaking, 

stealing and receiving. 

Now, Mr. Foreman and members, the defence is one of alibi. 

This accused man says that he was not at the scene of the crime 

when it was committed. As the prosecution has to prove the 

case so that you are sure of it, he doesn't have to prove that he 

was elsewhere at the time. On the contrary, the prosecution 

must disprove the alibi. The law is that if the accused proposes 

to rely on an alibi, he must give notice of the particulars of that 

alibi and the witnesses he intends to call in support of the alibi 

at his trial within 21 days of the committal proceedings or 

clearly the filing of a VBI. The accused has admitted that the 

first time he is mentioning his alibi is five years later. Where 

the accused man has not complied with the requirement of 

giving notice of his alibi, you may consider drawing an 

inference adverse to his case. 
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You are entitled to consider that the defendant or accused's 

man's failure to provide an alibi until when giving evidence in 

the trial is evidence that it has been concocted to provide him 

with a specious answer to the prosecution's case. However, 

before you consider drawing an inference adverse to this 

accused man's case, you should first examine the reason given 

by the accused man for his failure to provide an alibi until his 

trial. He has told you that he assumed from what the police 

officer had told him that he was going to be charged and that 

he, the officer, had already made up his mind. So, he took the 

decision to save his explanation for the Court at his trial. If you 

conclude that the accused man's explanation is genuine, then 

you could not hold his failure against him. If on the other hand 

you are sure that his explanation is false, it is open to you to 

conclude that the only sensible reason for it is that his evidence 

of alibi is of a recent invention. Please remember that you 

should reach such a conclusion only if, having considered the 

evidence of the accused man, you are sure that it is a fair and 

proper thing to do. And even if you conclude that the alibi 

itself was false, that does not of itself entitle you to convict this 

accused man. The prosecution must still make you feel sure of 

his guilt because an alibi is sometimes invented to bolster a 

genuine defence of some other explanation. Mr. Foreman and 

members of the jury, the evidence of the accused may have one 

of three results. It might convince you of his innocence; it 

might strengthen the Crown's case or it might raise a 

reasonable doubt. You will have to consider the whole of the 

evidence of the alibi and to reject any part of that evidence. If 

any part of that evidence leaves you in doubt, the prosecution 

would not have disproved the alibi so the accused man would 

be entitled to an acquittal. Even if you find he is telling lies, you 

should not on that account alone find him guilty. You will still 

have a consider the Crown's case to see whether you are 

satisfied to the extent where you feel sure of this accused man's 

guilt. Mr. Foreman and members of the jury, you may 

approach the matter in this way. If you accept that the accused 

was not there at the place and time of the murder on April 

23rd, 2008, then you need not go further. The accused could 

not have committed the offence because he was elsewhere. So, 

therefore, Mr. Foreman and members of the jury, in those 
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circumstances, you will bring in a verdict of not guilty. If what 

the accused says leaves you in doubt as to whether he was there 

or not, your verdict is also not guilty. This is so as the 

prosecution would not have satisfied you of his guilt, because 

remember, the onus is on the prosecution to satisfy you. There 

is no onus on the defence at all. If you reject the defence, Mr. 

Foreman and members of the jury, then you do not find the 

accused guilty on that account. You go back to the 

prosecution's case and examine the evidence carefully and I 

advise you to look at the evidence of identification very 

carefully. Remember the pointers I told you of as to how you 

should examine the evidence. Consider the eyewitness evidence 

of Tavarie Williams with all the reservations that I told you 

about and all of the various circumstances. The accused man 

submits that the case against him has been fabricated by the 

various witnesses. He says that there is no identification 

evidence. He says that the credibility of the witnesses of the 

prosecution has been damaged and he is not guilty of these 

charges and he was elsewhere at the time. The central issue in 

this case, Mr. Foreman and members of the jury, is really 

identification and credibility. Do you accept the evidence of the 

witnesses who said that they saw the accused at Pablo's house 

and that he had this firearm? Do you accept the evidence of the 

sole eyewitness, Tavarie Williams, that he saw the accused 

shoot the two deceased persons? What was the lighting? What 

was the distance between the assailant and the deceased? Was 

there any obstructions? Was the assailant behind the 

deceased? These are all matters for you, the jury. 

If you find that this accused man, George Williams, by 

deliberate and voluntary act killed both deceased by inflicting 

the injuries which Dr. Ana Tancawan said that she saw on 

them. And you also find that the accused man intended to kill 

the deceased men, that he did so not as a result of provocation 

but the killing was unprovoked, the killing was not in lawful 

self defence, then your verdict would be guilty of murder as 

charged on both counts of the indictment.” [Emphasis added] 

69. It is clear that the judge reminded the jury of the entirety of the appellants defence. He fairly 

put the appellant’s case to the jury and gave the standard alibi direction. This ground has no 

merit. 
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That under the circumstances of the case the conviction is unsafe and unsatisfactory 

 

70. This is an omnibus ground encompassing all of the earlier grounds as well as a complaint 

about the adverse alibi direction. 

 

71. Section 173 of Criminal Procedure Code provides: 

 

"(10) The court shall direct the jury that adverse inferences 

may be drawn where the alibi notice requirements under this 

section and under paragraph (4A)(a) section 258 are not 

complied with on a timely basis or are not complied with at 

all." 

 

72. With no disrespect to the appellant this ground has no merit. The directions to the jury just 

recited in paragraph 69 above were most favourable to the appellant. 

 

73. With respect to alibi the judge said: 

“You are entitled to consider that the defendant or accused's 

man's failure to provide an alibi until when giving evidence in 

the trial is evidence that it has been concocted to provide him 

with a specious answer to the prosecution's case. However, 

before you consider drawing an inference adverse to this 

accused man's case, you should first examine the reason given 

by the accused man for his failure to provide an alibi until his 

trial. He has told you that he assumed from what the police 

officer had told him that he was going to be charged and that 

he, the officer, had already made up his mind. So, he took the 

decision to save his explanation for the Court at his trial. If you 

conclude that the accused man's explanation is genuine, then 

you could not hold his failure against him. If on the other hand 

you are sure that his explanation is false, it is open to you to 

conclude that the only sensible reason for it is that his evidence 

of alibi is of a recent invention. Please remember that you 

should reach such a conclusion only if, having considered the 

evidence of the accused man, you are sure that it is a fair and 

proper thing to do. And even if you conclude that the alibi 

itself was false, that does not of itself entitle you to convict this 

accused man. The prosecution must still make you feel sure of 
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his guilt because an alibi is sometimes invented to bolster a 

genuine defence of some other explanation.” 

74. In my judgment there is no basis for the complaint about the adverse alibi direction. This 

ground also has no merit. 

Conclusion 

75. Whilst there may be a basis for complaint about the directions given to the jury about the 

evidence by Tavarie Williams and Dwan Culmer, I am satisfied that the evidence of Winston 

Saunders and Ricardo Bullard identifying the appellant as the person who went to the rear of 

Pablo’s house with another man and that he left alone and sped off in the car and the 

evidence of Spencer Weekes and the two police officers (notwithstanding the evidence of Dr. 

Tancawan) was such that there was nothing unsafe about the verdict and that no miscarriage 

of justice occurred.  

 

76. Applying the proviso in section 13 of the Court of Appeal Act, I dismiss this appeal and 

affirm the conviction and sentence. 

 

 

      __________________________________________ 

      The Honourable Sir Michael Barnett, JA 

 

77. I agree. 

      __________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

 

78. I also agree.  

      __________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

 

 


