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Civil Appeal – Injunctive Relief – Arbitration Act s 55 - Failing to obtain leave to appeal  

The appellant sought injunctive relief under Section 55(2) (e) of the Arbitration Act. The 

application was heard and dismissed. The appellant thereafter filed a Notice of Appeal in this 

Court without obtaining leave of the Supreme Court. The respondents filed preliminary 

objections to the Appeal being heard on the basis that inter alia, leave of the Supreme Court is 
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required for any appeal from a decision of the Court under Section 55 of the Arbitration Act and 

that the appellant had failed to obtain such leave and therefore the Notice of Appeal is a nullity.  

Held: appeal is a nullity; cost to the respondents to be taxed if not agreed.  

It is well established that an appeal filed without leave of the court, where leave is required, is a 

nullity.  

It is clear that when the learned Judge granted the interim Injunction in the present matter he did 

so pursuant to the powers vested by Section 55 of the Act. The application by the appellant to 

continue that Injunction and the application by the respondent to set aside the leave granted to 

serve out of the jurisdiction all related to the assistance granted pursuant to Section 55 of the Act. 

It follows that the orders made by the learned Judge on the 7 August 2013 were made further to 

the application under section 55. The corollary is that in order to properly lodge an appeal the 

appellant had to comply with order 55 (7). 

Mr. Moeran’s attempted to segregate his Appeal into two separate claims. However, a review of 

the Notice of Appeal which was lodged shows the futility of that approach.  

It is clear that at issue at any appeal will be the question as to whether the Judge was right to set 

aside the service out of the jurisdiction under Order 11 of the Rules of the Supreme Court. The 

issue as to the Injunctive relief is inextricably bound to that question and as such the segregation 

approach posited by Mr. Moeran is unsustainable. The essence of the appellant’s claim before 

the Judge was for assistance to the arbitral process by the exercise of his powers under section 55 

of the Act. 

The learned Judge was at all times operating on the basis that he was determining what 

assistance he could give to the arbitral proceedings having regard to his powers under section 55 

of the Act. His decision was in our view obviously made under Section 55 and the distinction 

which Mr. Moeran sought to draw is with respect a distinction without a difference. 

Arrow Air, Inc. v Bahamas (Minister of Tourism) [1995] BHS J. No. 36 followed 

Junkanoo Estate Ltd and others  v UBS Bahamas Ltd (In Voluntary Liquidation) [2017] UKPC 8 

applied 

Junkanoo Estates Limited v UBS (Bahamas) Limited SCCiVApp No 89 of 2015 followed 

Knowles v Government of the United States of America and another - [2007] 1 WLR 47 

considered 

Peace Holdings limited v First Caribbean International Bank (Bahamas) Ltd. SCC App No.57 

of 2014 Considered 

Salaman v Warner and Others [1991] 1 QB 734 mentioned 

Sumukan Ltd v The Commonwealth Secretariat [2007] EWCA Civ 243 [2007] 2 Lloyd’s Rep 87 

distinguished 
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______________________________________________________________________________ 

REASONS FOR DECISION 

______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. On 30 November 2018 the appellant filed an Originating Summons seeking injunctive 

relief under Section 55(2) (e) of the Arbitration Act. This was followed by an ex parte 

Summons filed on the same day seeking injunctive relief under section 55 of the 

Arbitration Act. Winder J, having granted the Order ex parte, heard the application Inter 

parties and dismissed the appellant’s Summons on 7 August 2019. The appellant then filed 

his Notice of Appeal in the Court of Appeal on 21 August 2019. However, the appellant 

failed to obtain leave of the Supreme Court to file his Appeal. 

2. Both of the intended respondents filed preliminary objections to the Appeal being heard on 

the basis that (1) That pursuant to Section 55 (7) of the Arbitration Act the leave of the 

Supreme Court is required for any appeal from a decision of the Court under Section 55 of 

the Arbitration Act and that since the appellant has failed to obtain such leave, his Notice 

of Appeal is a nullity;(2) That pursuant to Rule 27(5) of the Court of Appeal Rules the 

appellant’s application for a leave to appeal should have been made in the first instance to 

the Supreme Court. 

3. In response the appellant submitted that firstly, no such permission is required for the 

appeal: and secondly, the Notice of Preliminary Objections were filed late, and should be 

rejected, given that both the respondents have up to this point accepted and made 

submissions on the basis that the appeal was legitimate, involved a question of jurisdiction 

and that accordingly the Court of Appeal had jurisdiction in this matter. 

4. After hearing submissions from Counsel we determined that the preliminary objections 

should be upheld and declared the purported appeal to be a nullity. We promised at that 

time to provide reasons for our decision and we do so now. 

5. It is trite that this Court’s jurisdiction to hear appeals is derived from statute and thus we 

cannot obtain jurisdiction from the acquiescence or consent of the parties. It follows 

therefore that the salient question which we must answer is whether there is jurisdiction to 

hear the proposed appeal in the circumstances where leave has neither been sought nor 

granted from the Court below. 

6. Section 55 (7)5 of the Arbitration Act expressly provides that: 

“The leave of the Court is required for any appeal from a 

decision of the court under this section." 
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7. It is well established that an appeal filed without leave of the court, where leave is required, 

is a nullity. In Arrow Air, Inc. v Bahamas (Minister of Tourism) [1995] BHS J. No. 36, 

the Court of Appeal noted that: 

“7 .... Until a Notice of Appeal is filed nothing is pending in the 

court and where leave to appeal is required no Notice of 

Appeal can be filed until leave is granted ..." 

8. In Junkanoo Estates Limited v UBS (Bahamas) Limited SCCiVApp No 89 of 2015 the 

appellants filed a notice of appeal from an interlocutory order without leave of the Supreme 

Court. The respondent took a preliminary objection that the appeal was a nullity. The Court 

of Appeal held that an interlocutory appeal, filed without leave of the Court, is a nullity. 

The Court of Appeal noted: 

“Consequently section 11(1) (f) of the Court of  

Appeal Act requires the leave of the court below or of the 

Court of Appeal to appeal interlocutory orders or judgments. 

Moreover, rule 27(5) of the Court Of Appeal Rules provides 

that where an application may either be made to the court 

below or the Court of Appeal, it shall be made in the first 

instance to the court below... .....Inasmuch as the Court of 

Appeal derives its jurisdiction to hear and determine appeals 

from section 10 of the Court of Appeal Act and in the absence 

of any application having been made and refused in the court 

below, on the authorities, there is therefore no appeal before us 

because the purported Notice of Appeal is a nullity. 

9. The Court of Appeal’s decision in Junkanoo was upheld on appeal to the Privy Council 

where their Lordships observed as follows: 

“5. Under section 11(f) of the Court of Appeal Act, an appeal to 

the Court of Appeal from an interlocutory order lies only with 

the leave of the Supreme Court or that of the Court of Appeal. 

Rule 27(5) of the Court of Appeal Rules provides: 

“Wherever under the provisions of the Act or of 

these Rules an application may be made either to 

the court below or to the court, it shall be made 

in the first instance to the court below.” 

It is common ground that for this purpose an order giving 

summary judgment is an interlocutory order. The English rule 

to this effect was stated in White v Brunton [1984] QB 570 and 
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has been applied for many years in the Bahamas”. [See [2017] 

UKPC 8] 

10. The respondents submitted that in the instant case, the requirement to obtain leave under 

Section 55 (7) of the Arbitration Act is analogous to obtaining leave from an interlocutory 

judgment. As such they contend that the same principals apply to this situation. Thus, they 

conclude the appellant’s Notice of Appeal is a nullity and must be struck out. 

11. Faced with these authorities which are beyond challenge Mr. Moeran, QC made a valiant 

effort to persuade us that the current matter could be distinguished. He acknowledged that 

Section 55(7) of the Arbitration Act provides that the leave of the court is required for any 

appeal from a decision of the court under that section. However, he contended that this 

appeal is not an appeal from a decision under section 55 as: (i) The appeal on permission to 

serve out of the jurisdiction is an appeal against a decision relating to and under the RSC; 

and (ii) The appeal on jurisdiction is precisely that - an appeal on the jurisdiction of the 

Court as to what it could do under s.55, rather than a determination under the section. He 

concluded that it is a preliminary decision on whether the Court could exercise its 

discretion under s.55, rather than whether it would do so. The appellant says that the Court 

declined jurisdiction, and accordingly failed to reach a decision under the section at all and 

consequently s.55(7) did not apply. 

12. In support of his submission leading Counsel referred to the case of Sumukan Ltd v The 

Commonwealth Secretariat [2007] EWCA Civ 243 [2007] 2 Lloyd’s Rep 87. That case 

was concerned with whether an appeal under the English Arbitration Act 1996 against an 

arbitral award was an appeal on a point of law. Section 69(2) provided that an appeal only 

lies with the agreement of all the parties or the leave of the court, and 69(6) then provided 

that “The leave of the court is required for any appeal from a decision of the court under 

this section to grant or refuse leave to appeal.” 

13. In that case the first instance court held that under the precise terms of the arbitration 

agreement in question the parties had agreed to exclude the jurisdiction of the court to hear 

appeals on points of law (as is allowed under s.69(1)). The court of first instance then did 

not give permission to appeal this decision. The Court of Appeal held that the finding that 

there was an agreement excluding the court’s jurisdiction was not a decision under  section 

69 to grant or refuse leave to appeal but was rather a preliminary determination that s.69(6) 

did not apply. 

14. In our view there is a fundamental distinction between what occurred in the Sumukan case 

and the present application before us. In Sumukan it is significant that an application for 

leave to appeal had been made to the court below and had been refused on the basis that the 

jurisdiction of the court had been excluded by the prior agreement of the parties. The 

question that had to be decided by the Court of Appeal was whether the jurisdiction of the 

Court had in fact been excluded. That required the construction of the terms of the 
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Agreement and not the provisions of the Act. That clearly was a question which was open 

to the Court of Appeal to decide and the court below was clearly wrong to refuse leave to 

appeal. 

15. In the present case there can be no reasonable suggestion that the parties have excluded the 

jurisdiction of the Court and thus have no right of appeal.  What the respondents’ say, is 

that pursuant to section 55 of the Act there is an ability to appeal provided the leave of the 

Supreme Court is sought and obtained.  The section in our view clearly provides a filter for 

appeals to the Court of Appeal and is not intended to be an ouster of the Court’s 

jurisdiction. 

16. The short answer to this issue is that in our jurisdiction it is well established that The Court 

of Appeal has only such jurisdiction and powers as are conferred on it by statute and in 

particular, by the Constitution and the Court of Appeal Act. In Knowles v Government of 

the United States of America and another - [2007] 1 WLR 47 one of the issues for 

determination was whether the Court of Appeal of the Bahamas had jurisdiction to 

entertain an appeal from an order of habeas corpus made by Small J in the Supreme Court. 

Lord Bingham, delivering the judgment of the Board observed as follows: 

“15 As is evident from its terms, section 11(5) of the 1994 Act 

conferred a right of appeal on an applicant against the refusal 

of habeas corpus but not on a respondent against its grant. 

This followed a well-established English rule (Cox v Hakes 

(1890) 15 App Cas 506), altered by section 15 of the 

Administration of Justice Act 1960, and now amended by the 

2004 Act in The Bahamas. But the appellant's application to 

Small J was governed by the unamended section. On the 

appellant's first appeal to the Board, all members agreed that 

no appeal lay against the grant of habeas corpus: the 

Cartwright case [2004] 1 WLR 902, paras 9, 10, 33–36. 

16 The jurisdiction of the Court of Appeal is wholly statutory, 

and at the relevant time the court had no jurisdiction to 

entertain an appeal against the grant of habeas corpus. Section 

10 of the Court of Appeal Act gives jurisdiction in civil 

proceedings, but extradition proceedings are criminal. Section 

12, regulating appeals by persons convicted on information in 

the Supreme Court is clearly inapplicable, as is section 21(1) 

relating to appeals against the Supreme Court in its exercise of 

appellate or revisional jurisdiction. Section 21(3) provides: 

“Any person aggrieved after the coming into 

operation of this subsection-(a) by any declaratory 
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order, order of mandamus, order of prohibition or 

order of certiorari made by the Supreme Court in 

any proceedings, whether or not the proceedings 

are civil or criminal in nature; or (b) by the refusal 

of the Supreme Court to make any such order, 

may appeal to the court against any such order, or, 

the refusal of any such order, on any ground of 

appeal which involves a point of law or of mixed 

fact and law, without prejudice to any other law or 

provisions of this Act which provide for such an 

appeal.” 

Notable in this subsection, conferring jurisdiction on the Court 

of Appeal to entertain appeals against orders of the Supreme 

Court in the exercise of its supervisory jurisdiction, is the 

omission of any reference to habeas corpus”.   [Our emphasis] 

17. The significance of the foregoing to the present case is that it is only by virtue of section 

55(7) of the Arbitration Act that a party is able to approach the Court of Appeal. We should 

also note however, that we do not necessarily understand this to mean that a refusal of 

leave by the Supreme Court is final. That refusal of leave to appeal by the Supreme Court 

would in our view most likely be appealable to the Court of Appeal provided the order or 

judgment does not fall within the restrictions set out in s11 of the Court of Appeal Act. 

However, we do not decide that issue at this stage as the need has not arisen. 

18. With regard to Mr. Moeran’s second point that the purported appeal was an appeal relating 

to and under the RSC, this too found no favour with us. In our view even if this submission 

was right it could not avail the intended appellant as Under section 11(f) of the Court of 

Appeal Act leave would also be required. Mr. Moeran’s submission that the learned 

Judge’s order was final and not Interlocutory was clearly misconceived and without merit. 

19. In the Bahamas the question as to whether an order is interlocutory is the ‘application test’ 

formulated by Lord Esher in Salaman v Warner and Others [1891] 1 QB 734 as noted by 

Allen P. in Peace Holdings limited v First Caribbean International Bank (Bahamas) 

Ltd. SCC App No.57 of 2014:- 

“Lord Esher’s ‘application test’ is that if the decision 

whichever way it is given will, if it stands, finally dispose of the 

matter in dispute, it is final. If on the other hand the decision if 

given one way will dispose of the matter in dispute, but if given 

in the other, will allow the action to go on, then it is 

interlocutory.” 
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20. The learned President had earlier noted that “‘the order test’ as formulated in Bozson v 

Altrincham UDC [1903] 1 KB 547 namely, whether the order as made finally disposes of 

the rights of the parties, was disapproved in White v Brunton  [1984] 2 All ER 606 as the  

general test for when an order was interlocutory or final.” This issue however has been put 

beyond doubt by the Privy Council’s recent decision in Junkanoo (above) where the Board 

observed that:- 

“It is common ground that for this purpose an order giving 

summary judgment is an interlocutory order. The English rule 

to this effect was stated in White v Brunton [1984] QB 570 and 

has been applied for many years in the Bahamas”. [Our 

Emphasis] 

21. The final point which requires attention is the submission by Mr. Moeran that in as much 

as the appellant’s sought an Injunction by their Summons, leave to appeal was not required. 

He prayed in aid Section 11. (f)(ii) which states that  

“No appeal shall lie-  

(f) Without the leave of the Supreme Court or of the court 

from any interlocutory order or interlocutory judgment made 

or given by a Justice of the Supreme Court except- 

…  

(ii) where an injunction or the appointment of a 

receiver is granted or refused”. [Our Emphasis] 

22. It must be noted however that the Application before the Supreme Court was for assistance 

in the Arbitration process by way of injunctive relief. This assistance is available based on 

the specific provisions of section 55 of the Arbitration Act which states as follows:- 

“  (1) Unless otherwise agreed by the parties, the court has for 

the purposes of and in relation to arbitral proceedings 

the same power of making orders about the matters 

listed below as it has for the purposes of and in relation 

to legal proceedings. 

(2) Those matters are- 

(a) the taking of the evidence of witnesses; 

(b) the preservation of evidence; 

(c) making orders relating to property which is the 

subject of the proceedings or as to which any 

question arises in the proceedings - 
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(i) for the inspection, photographing, preservation, 

custody or detention of the property, or 

(ii) ordering that samples be taken from, or any 

observation be made of or experiment conducted 

upon, the property, and for that purpose 

authorising any person to enter any premises in the 

possession or control of a party to the arbitration; 

(d) the sale of any goods the subject of the proceedings; 

(e) the granting of an interim injunction or the 

appointment of a receiver. 

(3) If the case is one of urgency, the court may, on the 

application of a party or proposed party to the arbitral 

proceedings, make such orders as it thinks necessary for 

the purpose of preserving evidence or assets. 

(4) If the case is not one of urgency, the court shall act only on 

the application of a party to the arbitral proceedings (upon 

notice to the other parties and to the tribunal) made with 

the permission of the tribunal or the agreement in writing 

of the other parties. 

(5) In any case the court shall act only if or to the extent that 

the arbitral tribunal, and any arbitral or other institution 

or person vested by the parties with power in that regard, 

has no power or is unable for the time being to act 

effectively. 

(6) If the court so orders, an order made by it under this 

section shall cease to have effect in whole or in part on the 

order of the tribunal or of any such arbitral or other 

institution or person having power to act in relation to the 

subject-matter of the order. 

(7) The leave of the court is required for any appeal from a 

decision of the court under this section.” [Our Emphasis] 

23. It is clear therefore that when the learned Judge granted the interim Injunction in the 

present matter he did so pursuant to the powers vested by Section 55 of the Act. The 

application by the appellant to continue that Injunction and the application by the 

respondent to set aside the leave granted to serve out of the jurisdiction all related to the 

assistance granted pursuant to Section 55 of the Act. It follows that the orders made by the 
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Learned Judge on the 7
th

 August 2013 were made further to the application under section 

55. The corollary is that in order to properly lodge an appeal the appellant had to comply 

with order 55 (7). 

24. Mr. Moeran’s attempted to segregate his Appeal into two separate claims. However, a 

review of the Notice of Appeal which was lodged shows the futility of that approach. In his 

Notice the appellant claimed as follows:- 

“TAKE NOTICE that the Court of Appeal will be moved so 

soon as Counsel can be heard on behalf of the above-named 

Appellant on Appeal from the Ruling of The Honourable 

Justice Ian R. Winder delivered on 7"th August, 2019 whereby 

the Learned Judge decided that the Supreme Court does not 

have jurisdiction to permit an Originating Summons seeking 

interim injunctive relief in  aid of arbitration proceedings 

pursuant to section 55 of the Arbitration Act, to be issued and 

served out of the jurisdiction and, consequently, discharged an 

earlier order made granting injunctive relief to the Appellant 

in aid of pending arbitration proceedings with the costs of the 

Respondents’ applications to, inter alia, set aside the 

Originating Summons issued to follow the event FOR AN 

ORDER that (i) the said Ruling be set aside in its entirety and 

(ii) the grant of leave to the Appellant to issue the said 

Originating Summons and the grant of injunctive relief in aid 

of the pending arbitration proceedings be re-instated and 

restored in their entirety AND AN ORDER that the 

Respondents do pay to the Appellant the costs of this Appeal 

and the costs of the hearing below, to be taxed if not agreed”. 

[Our emphasis] 

25. It is clear therefore that at issue at any appeal will be the question as to whether the Judge 

was right to set aside the service out of the jurisdiction under Order 11 of the Rules of the 

Supreme Court. The issue as to the Injunctive relief is inextricably bound to that question 

and as such the segregation approach posited by Mr. Moeran is unsustainable. The essence 

of the appellant’s claim before the Judge was for assistance to the arbitral process by the 

exercise of his powers under section 55 of the Act. 

26. The learned Judge’s comments at paragraphs 18 and 19 of his Ruling are instructive:- 

“18.  …whilst the power to grant an interim injunction exists 

under section 55, the section is limited by the language 

indicating that the Court has the same power In relation to 

arbitral proceedings that it has relative to legal proceedings. I 
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accept that this equivalent section in English Law, under the 

English legislative regime, would have the power of enabling 

the Court to grant the claim and the relief sought by Matteo in 

these circumstances. English Law however, unlike our current 

legislative regime, has made provisions to support such a 

claim. 

19. The defendants argue, and I agree, that this court is not 

empowered to grant free standing interim injunctive relief in 

support of legal proceedings taking place outside of the 

Bahamas…in reliance on Section 55 therefore, the Court could 

not do for arbitral proceedings taking place outside of the 

Bahamas that which it is incapable of doing for legal 

proceedings taking place outside of the Bahamas.” [Our 

Emphasis] 

27. It is clear therefore that the learned Judge was at all times operating on the basis that he 

was determining what assistance he could give to the arbitral proceedings having regard to 

his powers under section 55 of the Act. His decision was in our view obviously made under 

Section 55 and the distinction which Mr. Moeran sought to draw is with respect a 

distinction without a difference. 

28. It as for the foregoing reasons that we upheld the preliminary objections and made the 

consequential orders. 

Disposition and Orders 

29. In summary, we ordered that the purported appeal be a nullity and that the preliminary 

objections be upheld.   

30. We awarded costs to the respondents to be taxed if not agreed. 

 

__________________________________________                                                

 The Honourable Mr. Justice Evans, JA  
 

 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 

 

 

 

__________________________________________                                          

 The Honourable Mr. Justice Jones, JA  


