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Procedure Code - Misdirection 

 

On Monday, 25 April 2011, Shantavia Cooper was awoken from sleep by the appellant who held 

a gun to her head and told her not to move or he would kill her. The appellant raped Ms. Cooper 

after robbing her of her cell phone. After realizing that the gun was not in the appellant’s 

possession and was not real Ms. Cooper called out for help.  Family members came to her 

assistance and they were able to restrain the appellant until the police arrived. The appellant was 

charged and convicted and now appeals his conviction and sentence on the ground inter alia that 

the conviction was not safe and the sentence is unduly harsh.   

 

Held: appeals against convictions on all counts are dismissed; appeal on sentence for rape is 

modified from twenty-five years to twenty years. The convictions and sentences on all 

other counts in the court below are affirmed. 
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The appellant's complaint is that the verdict is unsafe and unsatisfactory and cannot be supported 

by the evidence. The appellant argues that the prosecution failed to prove an essential ingredient 

to establish Burglary. This he says is the failure of the prosecution to prove any damage or forced 

entry to the window of the home that was broken into. 

The evidence of  Diedre was that she checked the windows of the house that night and they were 

all secured. When she saw the appellant in the house that night, she also saw a window in the 

front room area with a stick being used to keep it open. Her evidence is that she does not know 

the appellant. This in our view is sufficient evidence of an unlawful breaking into the home of 

Diedre without her consent for the purpose of committing a felony. This ground fails. 

The crime was aggravated in this case as the appellant broke into the house of the complainant, 

used an imitation firearm to frighten her, and raped her while her young children slept in the bed 

with her. Furthermore, the complainant was put through the ordeal of giving evidence in a trial. 

Notwithstanding, we are of the view that a sentence of twenty-five years was unduly harsh for a 

first offence of rape and a proper starting point would be fifteen years to be increased to twenty 

years having regard to the aggravating factors referred to. 

Appeals against convictions on all counts are dismissed. For the reasons set out above the 

appellant's appeal on sentence is allowed to the extent of the modification of his sentence for 

rape from twenty-five years to twenty years. In relation to the other counts the sentences in the 

court below are affirmed.   

 

Alexander v R [1969] 14 WIR 466 considered 

Keith Jones v Regina SCCr. App No. 11 of 2007 considered 

R v Oscar Ingraham Supreme Court Case No. 54/2/2013 considered 

R. v Billam (Keith) [1986] 1 W.L.R. 349 considered 

 
____________________________________________________________________________________                 

 

JUDGMENT 

_____________________________________________________________________________________ 

Delivered by The Honourable Mr. Justice Jones JA: 

 

Introduction 

1. The appellant was tried before Senior Justice Jon Isaacs (as he then was) charged with the 

offences of Rape, contrary s 6 of the Sexual Offences Act, Chapter 99; Armed Robbery, 

contrary to s 339(2) and Burglary, contrary to s 363 of the Penal Code. The jury arrived at a 

guilty verdict on the offences of Rape and Burglary. 

2. For the Armed Robbery and Rape the appellant was sentenced to twenty-five (25) years and 

for the Burglary he was sentenced to ten (10) years. The court took note of the thirteen (13) 

months spent in custody. All sentences were to run concurrently with effect from the date of 

the sentences, 31 May 2012. 
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Facts 

3. On Monday, 25 April 2011, Shantavia Cooper (“Shantavia”) was awoken from sleep by the 

appellant who held a gun to her head and told her not to move or he will kill her. Being in 

fear of her life and mindful that her twins were sleeping on the bed with her, she complied 

with the appellant's demand. The appellant asked her “where is the money?” and she told 

him that she did not have any. He then asked if she had a cell phone, and she it located and 

handed it to him. The appellant then searched Shantavia's dressers, and her wallet. Shantavia, 

covered her face with a sheet as she did not want the appellant to know that she saw his face. 

The appellant then ordered her to lay down at gun point and threatened to kill her. Being in 

fear of her life she complied with his demand. The appellant raped Shantavia in the bed 

where her children were sleeping. 

4. Shantavia said that when she realized that the appellant was holding her waist with both 

hands, and not holding the gun she reached out and grabbed the gun. She realized that it was 

an imitation firearm. Shantavia then shouted out to her mother and began to struggle with the 

appellant who pulled a screwdriver from his waist and attempted to stab her. Shantavia's 

mother and sister came to assist and the appellant stabbed her mother in the hand and 

attempted to stab her in her face. A neighbour came over to assist them. As a result, they 

were able to restrain the appellant until the police arrived. Shantavia, her mother, sister and 

the appellant were taken to the Princess Margaret Hospital and treated. 

 

Grounds of Appeal 

5. The appellant filed the following amended grounds of appeal raising a plethora of complaints 

about his conviction and sentence as follows: 

“a) Failure to give direction on law and unfair  

misrepresentation on behalf of defence counsel 

b)    An irregularity occurred during the trial the substantially 

affected the merits of the trial making it unfair 

c)     Misdirection on the facts 

d)    Improper  and  inappropriate  comments  on  the defence 

case during the summing up which ultimately 

undermined the defence case 

e)   Inadequate summary of the evidence of Officer Dames 

leading to an unfair trial 

f)   The verdicts are unsafe and unsatisfactory and are not 

supported by the evidence 

g)  Failure of trial judge to ensure attendance of defence 

witness 

h)   Failure to direct jury on how to draw inferences from 

evidence 

i)      Failure to direct jury on burden of proof 

j)      Misdirection or misstatement of the evidence to jury 
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k) Elements of the offence of armed robbery not made out 

by prosecution 

l) Sentence of twenty-five years for rape excessive under 

Sexual Offences Act 1991 

m)  The use of manufactured evidence by the prosecution in 

the course of the trial” 

 

Issues Raised in Appeal 

6. The grounds of appeal can conveniently be broken down into three issues: 

a) The safety of the conviction 

b) Irregularities in summing up affecting the fairness of the trial 

c) The sentence was unduly harsh 

(a) Safety Of The Conviction 

7. The appellant challenges the safety of the conviction on several grounds. First, he complains 

that armed robbery, as charged by the prosecution was not made out nor was there any 

property taken, or removed. As a result, the prosecution has failed to prove the use of a 

"firearm" under s 2 of the Firearms Act and under s 339(2) of the Penal Code. Counsel for 

the appellant contends that the use of an imitation firearm does not amount to the use of a 

firearm. However, that contention is clearly wrong as s. 339 of the Penal Code provides that 

where the person has an offensive instrument that has the appearance of a firearm and is used 

for the purposes of armed robbery it is deemed to be a firearm for the purposes of the Penal 

Code. There is no merit here. 

8. The second complaint is that his defence attorney failed to make a no case submission at the 

trial. Counsel for the appellant complains that when the prosecution closed its case, he 

expected his attorney to make a no case submission. The attorney only requested an 

adjournment for lunch. The following exchange took place at pages 206:27-32 and 207:1-3 

of the transcript. 

“MS. MARSHALL: My Lord, the Crown closes its case. 

THE COURT: Thank you. Yes Ms. Butler, the Crown has 

closed its case. 

MS. BUTLER: I am wondering my Lord if this may be a 

convenient time for the luncheon adjournment. 

THE COURT: Well I had intended to give the 2 options to 

your client. 

MS. BUTLER: I am guided My Lord, thank you.” 

9. Was there sufficient evidence to go to the jury at the end of the prosecution case? The 

learned authors of Archbold 1995 say at paragraph 4-293 B: 

“A submission of no case should be allowed when there is no 

evidence upon which, if the evidence adduced were accepted, a 
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reasonable jury, properly directed, could convict. In such a 

case, a directed verdict must be taken from the jury.” 

10. From the evidence of Shantavia, the appellant entered her bedroom, stole her cell phone and 

raped her. Her evidence was supported by her mother Diedre Deveaux (“Diedre”) and sister 

Stacy Smith (“Stacy”). Diedre, after fighting with the appellant, sat on him until the police 

came and arrested him. In these circumstances it cannot be said that there was no evidence on 

which a reasonable jury could convict. This complaint has no merit and fails. 

11. The appellant's third complaint is that the trial judge made improper comments to the jury 

while summing up the case. He says that that the commentary was inappropriate and 

designed to undermine his case before the jury. This he says impacted the fairness of the trial 

and assisted in bringing about the guilty verdict. Counsel for the appellant referred us to the 

following section of the trial judges summing up to the jury at page 253:17-27 of the trial 

transcript: 

“Well, if you accept the suggestion of the counsel for the 

defendant, all of have is staged, Now do you think madam 

foreman and members of the jury, that three women are going 

to nick themselves, go to the hospital and go through an 

examination by a doctor just to frame someone. It is a matter 

for you to consider. But you have listened to the evidence, you 

bear in mind the factors such as light, distance, the amount of 

time the person had to observe what they are telling you about 

and determine whether they are being accurate and reliable.” 

12. Then at page 274: 27-31 and page 275:1-26 

“You heard the evidence that the -- and you saw the 

photographs and there is a screwdriver in the photographs and 

there is a firearm in the photographs. Mrs. Butter asked you to 

consider that Officer Taylor came into the house from the back 

and moved to the front and he made no mention of the 

knife...that was on the scene in the photographs on the jeans, 

which Stacy told you was her jeans. Well, again, your 

impression of Officer Taylor may mirror my views on the 

matter which is that he did not notice all of what he could have 

noticed. But if you accept, that those items were not there when 

he came on the scene, then they must have been placed there, 

you might think, by somebody else after he was there. It was 

never alleged that anyone set up the scene. So that it looked as 

it was picture in the album. What was alleged is that all of this 

was set up before the police came. You night well ask 

yourselves madam foreman and members of the jury, given the 

suggestion of the counsel for the defendant, did these persons 

stage this elaborate tableau, merely to frame the accused man 

or is it as the Crown suggest through its witnesses, that this 

man broke and entered the home at 28 Wilson Track, tried to 

rob, well, robbed, Shantavia Cooper of her cell phone while he 
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was armed with an offensive instrument and then raped her 

against her will...These are all matters for you to consider, 

madam foreman and members of the jury.” 

 

13. The question here is whether the comments of the trial judge went beyond the bounds of 

propriety. In the case of Alexander v R [1969] 14 WIR 466 in delivering the judgment of the 

court said: 

“Now, it is well known...that a judge is entitled to express his 

opinions on questions of fact, even strongly where the 

circumstances warrant, always provided that he leaves the 

issues quite clearly for determination by the jury who are the 

sole judges of the facts. 

In Mills and Gomes v R ((1963), 6 WIR 418) reference was 

made, inter alia, to the English case of R v Blackley ([1963] 

Crim LR 443), which was decided in 1963 and reported as an 

appendix to that case ((1963), 6 WIR at p 423). Speaking for 

the Court of Criminal Appeal LORD PARKER CJ, said (ibid, 

at p 424): 

This court has many times said that there is no harm in a judge 

expressing in fairly forceful language if you like, what is in his 

mind so long as he leaves it absolutely to the jury to make up 

their mind about it. That view has been expressed more than 

once, but it was never intended to be a licence to judges... to 

deliver a complete prosecution speech.” 

14. In our view the judge was simply reminding the jury that the appellant's counsel at trial had 

suggested that the witnesses for the prosecution fabricated the story against the appellant and 

staged the events at the house that morning before the police arrived. We do not accept that 

the judge’s comments went beyond the bounds permissible for a judge with the result that 

this complaint is without merit. 

15. The fourth complaint by the appellant is that the trial was rendered unfair as the trial judge 

allowed the prosecution to address the jury a second time without the appellant calling an 

alibi witness to testify on his behalf. This he says is contrary to the provisions of s.176 of the 

Criminal Procedure Code. 

16. S.176 of the Criminal Procedure Code provides: 

“Where an accused person is represented by counsel or where 

he is not so represented but calls witnesses as to fact in his 

defence, the accused person, or his counsel, shall be entitled to 

address the court for a second time and the counsel for the 

prosecution shall be entitled to address the court after the 

accused person, or his counsel, has made his address.” 

17. However, as the appellant was represented at the trial by counsel, the prosecution was 

entitled to address the jury a second time. Once again there is no merit here. 
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18. The fifth complaint is that trial judge failed to ensure that Dr. Simmonds -a witness requested 

by counsel for the appellant at the trial- was in attendance. Dr. Simmonds treated the 

appellant at the Princess Margaret Hospital for his injuries. However, the appellant's counsel 

at trial withdrew the request to call Dr. Simmonds after discussions with him regarding the 

evidence he was prepared to give. Here is the exchange at page 210:2-11 and 211:1-29 of the 

transcript. 

“THE COURT: In any event, an effort will be made to have 

Dr. Simmons here for 2:30, 

MS. BUTLER: Thank you, my Lord, I am obliged. 

THE COURT: Thank you. Very well, Yes Mr Delaney, Ms. 

Butler your matter is adjourned until 2:30 p.m. I have kept Mr 

Ferguson possibly away from his other commitments 

MR. DELANEY: Obliged, my Lord. 

MS. BUTLER: Obliged My Lord. 

MR DELANEY: I just stand and rise to advise the court that 

the efforts that were made to obtain the presence of Dr. 

Simmons, it was only until a short while ago that I actually 

spoke with Mr. Simmons. Before that, I spoke with two of his 

bosses, and all parties indicated to me that Mr. Simmons is 

actually in preparation to leave the jurisdiction tomorrow 

permanently. And, well, he did not have -- and having just 

spoken to him this afternoon, he would not have had time this 

afternoon to obtain the notes of Mr. Penn. I had him on 

speaker phone, and he spoke with counsel for the accused man, 

Ms. Butler. The short end of it, my Lords, is that he is not here 

today. We just received the subpoena a short while ago, so 

there is nothing actually in hand to compel him to come to 

court today, but I have advised him of the position. Perhaps 

counsel may wish to address the court. 

MS BUTLER: May it so please you, my Lord. I did speak to 

the doctor and he indicated his difficulty and he emphasized 

the fact that he did not know how much assistance he could be 

to us without actually having his file -- the file in relation to my 

client. In the light of that, we would wish to proceed in the 

absence of the doctor.” 

19. This complaint has no merit. 

20. The appellant also complains that the prosecution produced manufactured evidence to secure 

his conviction. He points to the contradictions between the evidence of Demetrius Taylor 

(“Taylor”) and Officer 138 Dames (“Dames”). 

21. From the evidence of Taylor, the first officer to enter the premises, he only saw a cell phone 

and a screwdriver on the ground. See pages 196:25-32 and 197:1-6 of the trial transcript. 
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“CROSS-EXAMINATION BY MS. BUTLER: 

Q. Officer Taylor, where you the first officer who arrived on 

the scene? 

Yes, ma'am. 

Q. And when you arrived on the scene did you -- what was it 

that you said you saw next to the person who was who was 

lying on the floor? 

What did I saw next to him? 

Q. Yes, beside him. 

It was a cell phone and a screwdriver. 

Q. Nothing else? 

Nothing else other than the suspected, what appeared to be 

blood to me. Other than that, it was just the cell and the 

screwdriver.” 

22. On the other hand, when Dames entered the house, he saw a screwdriver and a firearm near 

to clotted blood. See page 25:7-17 of the trial transcript: 

“OFFICER 138 DAMES: I then proceeded to go in the house -- 

into the house where I observed on the southeastern front 

room window a stick pushing up a lever, a window pane. As a 

result of this she then guided me through the house. There was 

a hallway where I observed in the center of the hallway 

between the kitchen and the front room a clot of reported 

blood with a black and yellow Phillips screwdriver in a pool of 

clot of blood. I also observed what appeared be a black and 

silver handgun lying on the southwestern part of the front 

room floor about one and a half feet away from this clotted 

blood.” 

23. However, these matters were raised by counsel for the appellant and put before the jury by 

the trial judge. The judge provided the necessary assistance to the jury to assist them in 

evaluating the competing versions of the evidence of Taylor and Dames. From their verdict 

the jury must have accepted the evidence of Dames. Here is what the trial judge said at page 

274 27-32 of the transcript: 

“You heard the evidence that the -- and you saw the 

photographs and there is a screwdriver in the photographs and 

there is a firearm in the photographs. Mrs. Butler asked you to 

consider that Officer Taylor came into the house from the back 

and moved to the front and he made no mention of a knife”. 

24. Then at page 253:17-31 of the trial transcript: 

“Well, if you accept the suggestion of the counsel for the 

defendant, all of this is staged, Now do you think, madam 
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foreman and members of the jury, that three women are going 

to nick themselves and go to the hospital and go through and 

examination by a doctor just to frame someone. It is a matter 

for you to consider....You determine such inconsistencies as 

you find there to be in their evidence are as a result of the 

frailties of memory or an effort to keep you from finding out 

the truth of what happened.” 

25. There is no merit in this complaint, and it fails. 

26. The appellant's seventh complaint is that the verdict is unsafe and unsatisfactory and cannot 

be supported by the evidence. The appellant argues that the prosecution failed to prove an 

essential ingredient to establish Burglary. This he says is the failure of the prosecution to 

prove any damage or forced entry to the window of the home that was broken into. 

27. S. 361-363 of the Penal Code Chap 84 provides: 

“361. In this Code – 

(1) a person commits housebreaking if he unlawfully breaks 

any building for the purpose of executing, or of facilitating or 

abetting the execution of the offence of stealing or any felony 

therein, by himself or by any other person, for the purpose of 

effecting or facilitating the escape therefrom of himself or of 

any other person after the commission of or attempt to commit 

the offence of stealing or any felony therein; 

(2) a person breaks a building, if, for any of the purposes 

hereinbefore mentioned in this section, he uses any force or 

threat of force to any person who is within the building, or 

causes damage to anything which is in or forms part of the 

building, or commences to force or undo or open any lock, bolt, 

latch or other fastening, or opens a closed door or window, or 

is aided in entering or quitting the building by any person who 

is therein, and who aids him for the purpose of abetting the 

commission of the offence of stealing or any felony therein by 

him or by any other person; 

a person unlawfully enters or is in a building or other place if 

he enters or is therein, as the case may be, otherwise than in his 

own right or by the consent of some other person able to give 

consent for the purposes for which he enters or is therein. 

362. Whoever commits housebreaking shall be liable to 

imprisonment for fourteen years. 

363. Whoever commits housebreaking by night in the case of a 

dwelling- house is guilty of Burglary and shall be liable to 

imprisonment for twenty years.” 

28. The evidence of Diedre was that she checked the windows of the house that night and they 

were all secured. When she saw the appellant in the house that night, she also saw a window 
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in the front room area with a stick being used to keep it open. Her evidence is that she does 

not know the appellant. This in our view is sufficient evidence of an unlawful breaking into 

the home of Diedre without her consent for the purpose of committing a felony. This ground 

fails. 

(b) Irregularities in Summing Up Affecting Fairness of Trial 

29. The appellant complains that the trial judge misdirected the jury on the evidence given by 

Taylor at the trial. The appellant asserts that the trial judge in directing told them that Taylor 

said he made a report to Sturrup. He points us to the following passage in the summation of 

the trial judge. See page 248:15-22 of the trial transcript. 

“But Officer Taylor, in his examination-in-chief, spoke to 

seeing blood on the head, the arm and shoulder of the accused 

apparent injuries. In cross-examination, it was pointed out to 

him that he had not mentioned any such thing in his report. 

His response was. "Well, I -- it is not in my report, but I told it 

to Officer Sturrup. He was asked, "Well, did you write down in 

your report that you told this to Officer Sturrup?" And he had 

to admit that he not, did Now does that cause you to doubt all 

of what Officer Taylor told you or does it cause you to doubt 

that account of what he saw, when he went to that house?” 

30. The appellant contends that Taylor did not at any time give evidence that he made any report 

to Sturrup. This misstatement of the facts he says impacted the jury's mind and denied him a 

fair trial. 

31. From the following excerpt from the transcript Taylor does not mention telling Sturrup about 

the appellant bleeding from his shoulders and arms. See pages 203:12-32 to 204:1-29: 

“Q. Could you please tell me where -- if you see in your report 

where you mention anything about any Mr. Wan Hanna 

bleeding from his upper body? 

I have bleeding from his upper body to be his head. 

Q. You just told us he was bleeding from his head and from his 

upper body 

Right. I say that I have in this report that he was bleeding from 

his head. 

Q. I have no objection with that, I did not challenge you on 

that. I challenge you on the fact that you said he was bleeding 

from the upper body. So, it is not in your report that you 

mention he was bleeding from the upper body? 

No 

Q. But is there that you said he was bleeding from the head? 

Yes 
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Q. No question about that. And I am suggesting to you when 

you said he was bleeding from his upper body that is not true. 

That is. You are wrong 

MS. BUTLER: Q. And there is nothing in this report about 

any bleeding from shoulders and arms officer? 

No. 

THE WITNESS: I said no. 

BY MS. BUTLER: Q. And I am going to suggest to you that 

you that when you mentioned that today you are not speaking 

the truth? 

I suggest to you that you will be wrong 

Q. Yes or no officer? 

You are wrong.” 

32. Notwithstanding this the appellant was not prejudiced and we are of the view that no 

miscarriage of justice occurred here. Accordingly, we apply the proviso to s 13(1) of the 

Court of Appeal Act here. 

33. The appellant also complains that the trial judge failed to give directions to the jury on the 

inferences to be drawn from the facts. No directions were given to the jury on inferences 

drawn from facts in order to assist them in approaching the evidence. The appellant contends 

that the absence of this direction to the jury was detrimental to his case. 

34. However, this was not a case that required inferences to be drawn. The facts were plainly 

before the jury and the judge told them that at page 246:27-32 of the trial transcript: 

“Now as indicated to you, you are the judges of the facts. You 

watch the witnesses, you listened to them, and you determine 

what you will believe of a witness' evidence. You can accept all 

that a witness tells you, a part of what they tell you or none of 

what they tell you.” 

35. There is no merit here. 

36. The appellant further complains that the trial judge did not give a proper direction to the jury 

on the burden of proof. However, we are of the opinion that the direction was satisfactory as 

it brought to the jury’s attention the important aspects of their duty in applying the burden of 

proof. The trial judge said at page 255:26-32 

“So, the Crown has the burden of proof. The accused man has 

no burden. He sits there, matter of fact his counsel could have 

sat there and said nothing at all. The Crown has brought its 

witnesses some eleven of them, and by that means they hope to 

convince you so that you are sure this Anthony Penn did 

indeed, commit these three offences as charged” 

37. There is no merit here. 
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38. The final complaint under this head is that the summation to the jury by the trial judge was 

unfair to the appellant. We cannot see any merit here and this fails. 

(c) Sentence Unduly Harsh 

39. The appellant complains that the sentence of twenty-five years for a first offence of rape was 

unduly harsh. The appellant argues that he has no previous convictions for rape and the 

sentence was unfair. He refers us to R v Oscar Ingraham Supreme Court Case No. 

54/2/2013 in which the accused was sentenced to twenty-five years for rape having a 

previous conviction for a similar offence. 

40. Section 6 of the Sexual Offences Act (Ch. 99) states that: 

“6. Any person who (a) commits rape; (b) attempts to commit 

rape; or (c) assaults any person with intent to commit rape, is 

guilty of an offence and liable to imprisonment for life.” 

41. In Keith Jones v Regina SCCr. App No. 11 of 2007, at paragraph 23, this court has said: 

“It is not usual for this court to interfere with the exercise of 

discretion, by a trial judge below unless it is shown that the 

judge, in the exercise of that discretion failed to take into 

consideration those matters which he or she ought to have 

taken into consideration or took into consideration those 

matters which he or she ought not to have taken into 

consideration.” 

42. The question before us is whether the trial judge considered and balanced the relevant 

aggravating and mitigating factors; passed a commensurate sentence; and whether the 

sentence was unduly harsh. 

43. The trial judge in sentencing the appellant said at pages 281:25-28 and 282:15-17 and 18-21 

“THE COURT: Anthony Penn, as I noted from your 

antecedents, the bulk of your convictions relate to 

shopbreaking and stealing, which suggests to me that you are 

an inveterate housebreaker...Your antecedents suggest that the 

punishment imposed in the past, and I see none no greater 

than four years, have failed to be a deterrent to you...In much 

as sentencing seeks to achieve a number of things, not the least 

of which is the deterrence to the offender, deterrence to those 

who might be like minded to commit similar offences. This 

Court, really, the only leniency it can give, is not to sentence 

you to life imprisonment. However, you are going to be 

sentenced to a lengthy period in prison...On the count of rape, 

you are sentenced to 25 years imprisonment at Her Majesty's 

Prison” 

44. From the transcript, we are unable to say that the trial judge balanced the relevant factors in 

handing down the sentence to the appellant. It is apparent from the trial judge's comments, 
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that he was aware that the appellant had no previous convictions for rape which should have 

served as a mitigating factor in sentencing the appellant. 

45. In R. v Billam (Keith) [1986] 1 W.L.R. 349 at 351 the court speaking about sentencing for 

the offence of rape said: 

“The crime should in any event be treated as aggravated by 

any of the following factors: (1) violence is used over and above 

the force necessary to commit the rape; (2) a weapon is used to 

frighten or wound the victim; (3) the rape is repeated; (4) the 

rape has been carefully planned; (5) the defendant has 

previous convictions for rape or other serious offences of a 

violent or sexual kind; (6) the victim is subjected to further 

sexual indignities or perversions; (7) the victim is either very 

old or very young; (8) the effect upon the victim, whether 

physical or mental, is of special seriousness. Where any one or 

more of these aggravating features are present, the sentence 

should be substantially higher than the figure suggested as the 

starting point.” 

46. The crime was aggravated in this case as the appellant broke into the house of the 

complainant, used an imitation firearm to frighten her, and raped her while her young 

children slept in the bed with her. Furthermore, the complainant was put through the ordeal 

of giving evidence in a trial. Notwithstanding, we are of the view that a sentence of twenty-

five years was unduly harsh for a first offence of rape and a proper starting point would be 

fifteen years to be increased to twenty years having regard to the aggravating factors referred 

to. 

 

Conclusion and Disposition 

47. Appeals against convictions on all counts are dismissed. For the reasons set out above the 

appellant's appeal on sentence is allowed to the extent of the modification of his sentence for 

rape from twenty-five years to twenty years. In relation to the other counts the sentences in 

the court below are affirmed.   

 

____________________________________                                                

The Honourable Mr. Justice Jones, JA  

 

 

____________________________________                                                

The Honourable Madam Crane-Scott, JA  

 

 

____________________________________                                                

The Honourable Mr. Justice Evans, JA  


