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Civil Appeal – Crown Proceedings Act, s. 4 and 12- Magistrates Act, s 30, 31 - Constitution 

Article 19 and Article 28 (1) and (2)-Civil action for damages against Magistrate and Attorney 

General - Judicial Immunity - Whether a civil action can be maintained against magistrate for 

alleged wrongs while performing a judicial function - Whether the magistrate is a proper party 

to this action - Whether cause of action should continue against Attorney General  
 

On 1 May 2014, the Respondent, Counsel in the Supreme Court of the Bahamas, was performing 

his duty in defence of his client in the Magistrate’s Court in Georgetown, Exuma when during 

the course of trial he got into a heated exchange with the Magistrate. Consequently, he was 

informed that he was in contempt of Court and the Magistrate ordered that the Respondent be 

detained at the police station for one (1) hour. Following his release he returned to the Court was 

informed that the Magistrate would not hear him and he was no longer welcome in her Court. 

She also advised his clients that they would have to get a new lawyer. On the adjourned date the 

Magistrate also refused to hear him. The Respondent initiated proceedings in the Supreme Court 
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against the Appellants for damages of breach of his constitutional rights for liberty and freedom 

of movement; damages as a result of unlawful arrest and detention, which occurred on the 1 

May, 2014, in George Town, Exuma; special damages in the amount of $10,500 for loss 

resulting from frustration and termination of three contracts; and they seek costs, interest, further 

and other relief as the Court deemed just. The Court determined that the Magistrate could not be 

sued in that action and therefore, she was an improper and unnecessary party to the proceedings 

and that the Attorney General was the proper party to be sued. The Attorney General appealed. 

Held:- Appeal dismissed 

In our view, although there may not have been any dispute as to the fact that the Magistrate was 

performing judicial functions, the question whether she had acted without jurisdiction or 

exceeded any jurisdiction which she had was not considered.  It is not for us to determine 

whether the Magistrate acted within or without jurisdiction. That is the issue which the trial 

judge has to determine at trial.  

 

It is clear that Article 19 of our Constitution, which guarantees protection from arbitrary arrest 

and detention, contemplates that any arrest or detention must follow due process in order to be in 

accordance with the law.  A person who alleges that his constitutional rights have been affected 

has the right to approach the court for redress. The Respondent’s claim is for compensation by 

way of redress. It will be for the trial judge to determine whether there is merit in his allegations 

and if successful to determine what the appropriate compensation will be. 

  

We note that the learned trial judge had for her consideration the decision of Geoffrey 

Farquharson v The Attorney General SCCiv App No.77 of 2010 a decision of this Court 

differently constituted. In that case this Court awarded compensation to a Counsel and Attorney 

who in the Supreme Court had been cited and found guilty of contempt and who had been 

detained prior to being heard on the committal proceedings. In that case the Attorney General 

was the defendant.  In these circumstances it is difficult to see how the Appellant thought that the 

Judge could accede to the Crown’s submission that the action was not justiciable against the 

Attorney General. To do so would have been to go against binding authority from this Court. 

 

Maharaj v A-G of Trinidad and Tobago (No 2) (1979) AC.385 applied 

Sirros v Moore (1975) OB 118 considered 

In re McC (A Minor) (1984) 3WLR 1227 considered 

Geoffrey Farquharson v The Attorney General SCCiv App No.77 of 2010 applied 

 

 

REASONS 

 

 

Reasons delivered by the Honourable Mr. Justice Milton Evans. JA (Ag): 
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INTRODUCTION 

1. This is an Appeal by the Honorable Attorney General against the ruling of the Honorable 

Madam Justice Charles dated the 13
th

December 2016 in Action CLE/gen/00540 of 2015) 

which was commenced by Writ on the 19th July, 2015 and amended on the 4
th

 August 

2015. 

The Action 

2. The aforesaid action before the Court was commenced by the Respondent as Plaintiff 

against Magistrate Janet Bullard as First Defendant and the Attorney General as Second 

Defendant.  As set out in his amended Statement of Claim the Plaintiff sought the 

following relief: 

 

1. Special Damages for loss resulting from frustration and 

termination of three (3) contracts caused by the First 

Defendant’s refusal to allow the Plaintiff to represent his 

aforementioned clients…$10,500.00. 

 

He further claimed the following: 

 

i. Damages for breaches of his constitutional rights to liberty and 

freedom of movement. 

ii. Damages as a result of the unlawful arrest and detention which 

occurred on the 1
st
 May 2014 in George Town, Exuma, The 

Bahamas. 

iii. Special Damages 

iv. Costs 

v. Interest 

vi. Further and other relief as this Honorable Court deems just. 

 

 

BACKGROUND FACTS 

3. On 1
st
 May, 2014, the Respondent, an attorney-at-law, appeared before the Magistrate 

sitting in the Georgetown magistrates Court in Exuma, The Bahamas. A verbal 

altercation arose between the respondent and the Magistrate who subsequently found him 

in contempt of court and ordered him removed from the court and detained in the Exuma 

police station for one (1) hour. 

 

4. While he was detained, the Magistrate allegedly summoned the Respondent’s client and 

informed him that he needed to get a new lawyer as the Respondent was not welcomed in 

her court. 

 

5. Following his release from detention, the Respondent returned to court and attempted to 

continue representing his client but was not permitted to represent him as the Magistrate 

refused to deal with the matters stating that she did not see him. This state of affairs 
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continued on the adjourned date and in two other matters in which the Respondent was 

scheduled to appear before her. 

 

6. The Respondent instituted the aforesaid proceedings in the Supreme Court seeking 

damages for breaches of his constitutional rights, unlawful arrest and unlawful detention 

and false imprisonment. The Respondent also claimed that as a result of the Magistrate’s 

refusal to have him appear before her, he lost the benefit of three (3) contracts which he 

claimed as special damages. 

 

7. The action was brought against the Magistrate in her capacity as a Magistrate appointed 

under the Magistrates Act, Ch.54; while the Appellant was joined pursuant to Sections 4 

and 12 of the Crown Proceedings Act, Ch.68. 

 

8. By Summons filed on 2
nd

 November, 2015, the Defendants in the court below applied to 

strike out the Respondent’s claim pursuant to; (i) Order 18 r19(1) (a), (b) and/or (d) of the 

Rules of the Supreme Court (RSC) ; Section 4(5) of the Crown Proceedings Act, Ch.68; 

and/or (iii) the inherent jurisdiction of the Court on the ground that the plaintiff has no 

reasonable cause of action; the action is frivolous and vexatious and/or otherwise an 

abuse of the court’s process. They further sought an order pursuant to Order 15 r. 6(2) of 

the RSC; section 41(1) (a) of the Crown Proceedings Act, Ch.68; and/or (iii) the inherent 

jurisdiction of the Court for the removal of the Magistrate as an improper or unnecessary 

party to the action. 

 

9. The Summons was heard on 16
th

 November, 2016 and on the 17
th

 November, 2016 the 

learned judge found that the Magistrate was not a proper party to the action as at all 

material times she was acting in a judicial capacity. The judge also found that the action 

would continue against the Second Appellant. The judge later handed down her written 

decision on the 13
th

 December which is the subject of this Appeal. 

 

THE APPEAL 

10. The Notice of Appeal in this matter was filed on the 28
th

 December, 2016 and contained 

the following two grounds: 

“1. That the learned judge erred in law by ruling that the 

Respondent’s action can be maintained against the Second 

Respondent’ 

 

2. That the learned judge erred in fact by ruling that Counsel 

for the Appellants attempted to do a volte face.” 

 

11. The Appeal was heard by us on the 18
th

 October, 2018 and after hearing submissions we 

dismissed the Appeal and ordered that the costs of the Appeal be paid by the Appellant to 

the Respondent. We at that time promised to provide the reasons for our decision in 

writing which we now do. 



5 
 

 

12. We begin by making certain observations. Firstly, Mr. Mackey Counsel for the Appellant 

conceded that Magistrate Janet Bullard should not have been added to the Notice of 

Appeal as an Appellant. Secondly, during submissions he tacitly conceded that ground 

(2) has no merit and he offered no submissions in support thereof. That ground was 

therefore dismissed.  It follows then that we will deal with the one substantive issue 

raised by ground (1) namely whether the action before the Supreme Court can be 

maintained against the Attorney General the Magistrate having been removed as a party 

to the action. 

 

THE JUDGE’S FINDINGS IN THE COURT BELOW 

13. Learned judge accepted the submission of the Defendants that every action brought 

against a Magistrate performing judicial functions must allege that the act was done 

maliciously. She found that on her review of the pleadings no such allegation had been 

levied against the Magistrate. 

 

14. In arriving at that conclusion she relied on sections 30 and 31 of the Magistrates Act. 

Those provisions as far as relevant are in the following terms:- 

 

“30. Every action hereafter to be brought against any 

magistrate for any act done by him in the execution of his duty 

as such magistrate, with respect to any matter within his 

jurisdiction as such magistrate, shall be in the nature of an 

action on the case as for a tort; and in the declaration or claim 

it shall be expressly alleged that such act was done maliciously, 

and without reasonable and probable cause, and if at the trial 

of any such action, upon the general issue being pleaded, the 

plaintiff shall fail to prove such allegation, he shall be nonsuit, 

or a verdict shall be given for the defendant. 

 

 31. For any act done by a magistrate in a matter of which by 

law he has no jurisdiction, or in which he shall have exceeded 

his jurisdiction, any person injured thereby, or by any act done 

under any conviction or order made or warrant issued by such 

magistrate in any such matter, may maintain an action against 

such magistrate in the same form and in the same case as he 

might have done before the passing of this Act, without making 

any allegation in his declaration or claim that the act 

complained of was done maliciously and without reasonable 

and probable cause: 

 

Provided that no action shall be brought for anything done 

under any such conviction or order until after such conviction 

or order shall have been quashed by the Supreme Court; nor 

shall any such action be brought for anything done under any 
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such warrant which shall have been issued by such magistrate 

to procure the appearance of such party, and which shall have 

been followed by a conviction or order in the same matter, 

until after such conviction or order shall have been so quashed 

as aforesaid; or if such last-mentioned warrant shall not have 

been followed by any such conviction or order, or if it be a 

warrant upon an information for an alleged indictable offence; 

nevertheless if a summons were issued previously to such 

warrant, and such summons were duly served and he did not 

appear according to the exigency of such summons, in such 

case, no such action shall be maintained against such 

magistrate for anything done under such warrant.” 

 

15.  In her written ruling delivered on December, 2016 the learned judge observed as 

follows: 

“[30] It is not disputed that the First Defendant, in her capacity 

as Stipendiary and Circuit Magistrate, was exercising a 

judicial function in a court of law and not acting in her 

personal capacity when she allegedly committed the acts in 

question. Thus she is exempt from all civil liability whatsoever 

for anything done or said in her judicial capacity. The law 

affords her such protection. If judicial officers are not afforded 

such protection, then they may be reluctant to carry out their 

judicial duties in compliance with the oath of allegiance and 

the judicial oath. Unquestionably, this would cause a quandary 

for the administration of justice in The Bahamas and would 

erode and undermine the public’s confidence in the judicial 

system. It seems clear to me that the First Defendant cannot be 

sued in this action and therefore, she is an improper and 

unnecessary party to these proceedings. 

 

[31] Pursuant to section 4(1) (a) of the Crown Proceedings Act 

the Second Defendant is the proper party to be sued. The 

action shall continue against the Second Defendant. Costs will 

be costs in the cause.” 

 

16. The learned judge found further comfort in dicta from the Privy Council decision in 

Maharaj v A-G of Trinidad and Tobago (No 2) (1979) AC.385 where Lord Diplock, 

delivering the judgment of the Board stated at p.399: 

 

“…no human right of fundamental freedom recognized by 

Chapter 1 of the Constitution is contravened by a judgment or 

order that is wrong and liable to be set aside on appeal for an 

error of fact or substantive law, even where the error has 

resulted in a person serving a sentence of imprisonment. The 
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remedy for errors of these kinds is to appeal to a higher court. 

Where there is no higher court to appeal to then none can say 

that there was an error. The fundamental human right is not to 

a legal system that is infallible but to one that is fair.” 

 

17. We have some doubts as to the accuracy of the learned judge’s view that “every action 

brought against a magistrate performing judicial functions must allege that the act was 

done maliciously” as it does not accord with the clear terms of Section 31 of the 

Magistrates Act. Section 31 is clear that an action may be brought where the magistrate 

who does an act for “which by law he has no jurisdiction, or in which he shall have 

exceeded his jurisdiction.” In such a case the section provides that an action may be 

brought “without making any allegation in his declaration or claim that the act 

complained of was done maliciously and without reasonable and probable cause.” 

 

18.  In our view, although there may not have been any dispute as to the fact that the 

Magistrate was performing judicial functions, the question whether she had acted without 

jurisdiction or exceeded any jurisdiction which she had was not considered. The answer 

to that question may very well not become evident until all the evidence in the case is 

heard or at minimum, the close of pleadings. However, It should be noted that the 

Respondent has not filed a cross-appeal against the trial judge’s decision that the 

Magistrate cannot be sued in this action and that therefore, she is an improper and 

unnecessary party to these proceedings. In these circumstances we need not decide the 

jurisdictional question. 

 

 

DISCUSSIONS AND FINDINGS 

19. Counsel for the Appellant Mr. Mackey submitted that the Learned Judge erred in law by 

ruling that the Respondent’s action can be maintained against the Second Appellant. He 

contended that in the instant action there are several statutory provisions that are relevant. 

He noted that the legislative framework governing  actions against the Crown is section 

4(5) of the Crown Proceeding Act which provides that: 

 

“4(5) No proceedings shall lie against the Crown by virtue of 

this section in respect of anything done or omitted to be done 

by any person while discharging or purporting to discharge 

any responsibilities of a judicial nature vested in him, or any 

responsibilities of which he has in connection with the 

execution of judicial process.” 

 

20. Mr. Mackey further submits that the learned judge having found that the claim against the 

magistrate not being justiciable as she was acting in her judicial capacity, section 4 (5) of 

the Crown Proceedings Act operates to bar any proceedings against the Crown. I should 

note here that the Appellant’s submission before the trial judge was that the Attorney 

General and not the Magistrate was the proper party to the action pursuant to Section 4(1) 

of the Crown Proceedings Act. It was this submission that lead the learned judge to say 
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that in then seeking to also rely on section 4(5) of the said Act Counsel was attempting to 

do a volte face. 

 

IS THE ACTION MAINTAINABLE AGAINST THE ATTORNEY GENERAL? 

21. In addressing the above question it is useful to consider the case of Maharaj v Attorney 

General of Trinidad and Tobago (No.2) (supra). In that case Marahaj, an attorney, was 

also cited for contempt and sentenced to seven days in prison. Lord Diplock, on page 

391, in delivering the decision of the Board discussed the action which had worked its 

way up to the Privy Council in the following terms:- 

 

“On the very day of his committal he applied ex parte by notice 

of motion to the High Court in purported pursuance of section 

6 of the Constitution, claiming redress for contravention of his 

constitutional rights under section 1 of the Constitution and for 

a conservatory order for his immediate release on his own 

recognisances pending the final determination of his claim. The 

nature of the redress that he claimed was (a) a declaration that 

the order Committing him to prison for contempt was 

unconstitutional, illegal, void and of no effect; (b) an order that 

he be released from custody forthwith; and (c) an order that 

damages be awarded him against the Attorney General "for 

wrongful detention and false imprisonment;" together with a 

claim for all such other orders etc. as might be appropriate. 

Both the Attorney-General and Maharaj J. were named as 

respondents to the notice of motion but only the Attorney-

General was served and from the outset the motion has been 

proceeded with against him alone”. 

 

22. In discussing the Court’s jurisdiction to deal with such a claim Lord Diplock opined as 

follows:- 

“Their Lordships can deal briefly with the question of 

jurisdiction. The notice of motion and the affidavit in support 

of the application for the conservatory order for the immediate 

release of the appellant pending the final hearing of his claim, 

made it clear that he was, inter alia, invoking the original 

jurisdiction of the High Court under section 6 (2) (a), to hear 

and determine an application on his behalf for redress for an 

alleged contravention of his right under section 1 (a). It is true 

that in the notice of motion and the affidavit which, it may be 

remembered, were prepared with the utmost haste, there are 

other claims and allegations some of which would be 

appropriate to a civil action against the Crown for tort and 

others to an appeal on the merits against the committal order 

of Maharaj J. on the ground that the appellant had not been 
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guilty of any contempt. To this extent the application was 

misconceived. The Crown was not vicariously liable in tort for 

anything done by Maharaj J. while discharging or purporting 

to discharge any responsibilities of a judicial nature vested in 

him; nor for anything done by the police or prison officers who 

arrested and detained the appellant while discharging 

responsibilities which they had in connection with the 

execution of judicial process. Section 4 (6) of the State 

(formerly "Crown") Liability and Proceedings Act 1966 so 

provides… Nevertheless, on the face of it the claim for redress 

for an alleged contravention of his constitutional rights under 

section 1 (a) of the Constitution fell within the original 

jurisdiction of the High Court under section 6 (2). This claim 

does not involve any appeal either on fact or on substantive law 

from the decision of Maharaj J. that the appellant on April 17, 

1975, was guilty of conduct that amounted to a contempt of 

court. What it does involve is an inquiry into whether the 

procedure adopted by that judge before committing the 

appellant to prison for contempt contravened a right, to which 

the appellant was entitled under section 1 (a), not to be 

deprived of his liberty except by due process of law. Distasteful 

though the task may well appear to a fellow judge of equal 

rank, the Constitution places the responsibility for 

undertaking the inquiry fairly and squarely on the High 

Court.” 

 

23.  In discussing the proper party to such an action Lord Diplock had these comments:- 

“It was argued for the Attorney-General that even if the High 

Court had jurisdiction, he is not a proper respondent to the 

motion. In their Lordships' view the Court of Appeal were 

right to reject this argument. The redress claimed by the 

appellant under section 6 was redress from the Crown (now 

the state) for a contravention of the appellant's constitutional 

rights by the judicial arm of the state. By section 19 (2) of the 

Crown Liability and Proceedings Act 1966, it is provided that 

proceedings against the Crown (now the state) should be 

instituted against the Attorney-General, and this is not 

confined to proceedings for tort”.[ Emphasis mine] 

 

24. Article 19 of the Constitution of the Bahamas as far as is relevant provides as follows:- 

“19.-(1) No person shall be deprived of his personal liberty 

save as may be authorized by law in any of the following cases-   

(a) in execution of the sentence or order of a court, whether 

established for The Bahamas or some other country, in respect 
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of a criminal offence of which he has been convicted or in 

consequence of his unfitness to plead to a criminal charge or in 

execution of the order of a court on the grounds of his 

contempt of that court or of another court or tribunal.” 

… 

(4) Any person who is unlawfully arrested or detained by any 

other persons shall be entitled to compensation therefor from 

that other person.”   

 

25. It is then significant that Article 28 (1) and (2) provides as follows:- 

“28. - (1) If any person alleges that any of the provisions of 

Articles 16 to 27 (inclusive) of this Constitution has been, is 

being of is likely to be contravened in relation to him then, 

without prejudice to any other action with respect to the same 

matter which is lawfully available, that person may apply to 

the Supreme Court for redress.   

 

(2) The Supreme Court shall have original jurisdiction-  

  

a) to hear and determine any application made by any 

person in pursuance of paragraph (1) of this Article; 

and   

 

b) to determine any question arising in the case of any 

person which is referred to it in pursuance of 

paragraph (3) of this Article, 

and may make such orders, issue such writs and 

give such directions as it may consider appropriate 

for the purpose of enforcing or securing the 

enforcement of any of the provisions of the said 

Articles 16 to 27 (inclusive) to the protection of 

which the person concerned is entitled:   

Provided that the Supreme Court shall not exercise 

its power under this paragraph if it is satisfied that 

adequate means of redress are or have been 

available to the person concerned under any other 

law”.   

 

26. In our view Article 28 affords the Respondent the ability to approach the Court and to 

seek redress for what he alleges to be breaches of his Constitutional rights. It is noted that 

Lord Diplock in Marahaj’s case also addressed the issue relative to how this right 

operates relative to judicial immunity as follows:- 

 

“In their Lordships' view an order for payment of 

compensation when a right protected under section 1 "has 
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been" contravened is clearly a form of "redress" which a 

person is entitled to claim under section 6 (1) and may well be 

the only practicable form of redress; as by now it is in the 

instant case. The jurisdiction to make such an order is 

conferred upon the High Court by section 6 (2) (a), viz. 

jurisdiction "to hear and determine any application made by 

any person in pursuance of subsection (1) of this section…" 

The very wide powers to make orders, issue writs and give 

directions are ancillary to this. It has been urged upon their 

Lordships on behalf of the Attorney-General that so to decide 

would be to subvert the long established rule of public policy 

that a judge cannot be made personally liable in court 

proceedings for anything done by him in the exercise or 

purported exercise of his judicial functions. It was this 

consideration which weighed heavily with Hyatali C.J. and 

Corbin J.A. in reaching their conclusion that the appellant's 

claim to redress should fail. Their Lordships, however, think 

that these fears are exaggerated. 

In the first place, no human right or fundamental freedom 

recognised by Chapter I of the Constitution is contravened by 

a judgment or order that is wrong and liable to be set aside on 

appeal for an error of fact or substantive law, even where the 

error has resulted in a person's serving a sentence of 

imprisonment. The remedy for errors of these kinds is to 

appeal to a higher court. Where there is no higher court to 

appeal to then none can say that there was error. The 

fundamental human right is not to a legal system that is 

infallible but to one that is fair. It is only errors in procedure 

that are capable of constituting infringements of the rights 

protected by section 1 (a); and no mere irregularity in 

procedure is enough, even though it goes to jurisdiction; the 

error must amount to a failure to observe one of the 

fundamental rules of natural justice. Their Lordships do not 

believe that this can be anything but a very rare event. In the 

second place, no change is involved in the rule that a judge 

cannot be made personally liable for what he has done when 

acting or purporting to act in a judicial capacity. The claim for 

redress under section 6 (1) for what has been done by a judge 

is a claim against the state for what has been done in the 

exercise of the judicial power of the state. This is not vicarious 

liability; it is a liability of the state itself. It is not a liability in 

tort at all; it is a liability in the public law of the state, not of 

the judge himself, which has been newly created by section 6 

(1) and (2) of the Constitution.  
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In the third place, even a failure by a judge to observe one of 

the fundamental rules of natural justice does not bring the case 

within section 6 unless it has resulted, is resulting or is likely to 

result, in a person being deprived of life, liberty, security of the 

person or enjoyment of property. It is only in the case of 

imprisonment or corporal punishment already undergone 

before an appeal can be heard that the consequences of the 

judgment or order cannot be put right on appeal to an 

appellate court. It is true that instead of, or even as well as, 

pursuing the ordinary course of appealing directly to an 

appellate court, a party to legal proceedings who alleges that a 

fundamental rule of natural justice has been infringed in the 

course of the determination of his case, could in theory seek 

collateral relief in an application to the High Court under 

section 6 (1) with a further right of appeal to the Court of 

Appeal under section 6 (4). The High Court, however, has 

ample powers, both inherent and under section 6 (2), to 

prevent its process being misused in this way; for example, it 

could stay proceedings under section 6 (1) until an appeal 

against the judgment or order complained of had been 

disposed of.” [Emphasis mine] 
 

27. Mr. Mackey submitted that the issue of due process as expressed in the Constitution of 

Trinidad and Tobago is not expressed in The Bahamas Constitution and that in fact, The 

Bahamas Constitution, he said, expressed that a limitation on an individual fundamental 

rights and freedom is that it does not prejudice public interest. He contended that the 

public interest of separation of powers dictates that the state should not be liable for the 

actions of a judge who enjoys immunity for actions conducted in the performance of her 

duties”. 

 

28. Mr. Mackey also cited the comments relative to the principles of judicial immunity as 

described by Lord Denning MR in the case of Sirros v Moore (1975) OB 118 at 132D: 

 

“Ever since the year 1613, if not before, it has been accepted in 

our law that no action is maintainable against a judge for 

anything said or done by him in the excess of a jurisdiction 

which belongs to him. The words which he speaks are 

protected by an absolute privilege. The orders which he gives, 

and the sentences which he imposes, cannot be made the 

subject of civil proceedings against him. No matter that the 

judge was under some gross error or ignorance, or was 

actuated by envy, hatred or malice, and all uncharitableness, 

he is not liable to an action. The remedy of the party aggrieved 

is to appeal to the Court of Appeal or to apply for habeas 

corpus or a writ of error or certiorari, or take some such step 

to reverse his ruling. Of course, if the course of justice, he can 
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be punished in the criminal courts, or has perverted the course 

of justice, he can be punished in the criminal courts. That 

apart, however, a judge is not liable to an action in damages. 

The reason is not because the judge has any privilege to make 

mistakes or do wrong. It is so that he should be able to do his 

duty with complete independence and free from fear. It was 

well stated by Lord Tenterden CJ in Garnett v Ferrand (1867) 

6 B&C 611 625: 

“This freedom from action or question at the suit of an 

individual is given by the law to the judges, not so much for 

their own sake as for the sake of the public, and for the 

advancement of justice, that being free from actions, they may 

be free in thought and independent in judgment, as all who are 

to administer justice ought to be” 

 

29. It is important to note that a close review of Lord Denning’s judgment will show that the 

above extract appears under a heading ‘Liability of the judge”. At page 133 he deals 

with “Acts without jurisdiction” as follows:- 

 

“2. Acts without jurisdiction 

 

So much for acts done by a judge within his jurisdiction. I 

must now turn to acts done outside his jurisdiction. And here a 

distinction must be drawn between the inferior courts and the 

superior courts of record. 

 

(i) Inferior courts 

 

So far as inferior courts are concerned, it was established for 

centuries that a judge of an inferior court was only immune 

from liability when he was exercising - albeit wrongly - a 

jurisdiction which belonged to him. It did not exist when he 

went outside his jurisdiction. Then he was liable to an action 

for damages, even though he made an innocent mistake of law 

in so doing.  

 

The root decision is the Marshalsea Case (1613) 10 Co.Rep. 

68b. The Court of the Marshalsea had jurisdiction in cases 

which concerned the King's household. But in 1613 it sought to 

extend its jurisdiction beyond the bounds. It asserted that it 

could deal with claims for money even though the parties were 

not members of the King's household. The facts were these: 

Roger was owed £80 by Thomas. Neither was a member of the 

King's household. Roger brought proceedings against Thomas 

in the Court of the Marshalsea. The Marshal (who was the 
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judge of the court) gave judgment for Roger for £80. Richard 

went bail for Thomas. But Thomas did not pay.  

 

Richard had to answer for his default. He was arrested and 

detained in prison for three months. Richard then brought an 

action in the Common Pleas for false imprisonment. It was 

held that the Court of the Marshalsea had no jurisdiction to 

entertain the case at all. In consequence the judge was held 

liable to pay damages. So was the plaintiff Roger who brought 

the proceedings: and also the officer who did the imprisoning. 

A strong decision, you may think, by the superior court to keep 

the lower court in order. Lord Coke stated the principle in 

words which have been handed down for centuries, 10 Co.Rep. 

68b, 76a: 

 

"a difference was taken when a court has jurisdiction of the 

cause, and proceeds inverso ordine or erroneously, there the 

party who sues, or the officer or minister of the court who 

executes the precept or process of the court, no action lies 

against them. But when the court has no jurisdiction of the 

cause, there the whole proceeding is coram non judice, and 

actions will lie against them without any regard of the precept 

or process…" 

 

That principle has been repeated a thousand times, but it was 

only applied, so far as I can discover, to the inferior courts. 

The judges of the superior courts were very strict against the 

courts below them. They were particularly hard on justices of 

the peace. The reports abound with cases where they were held 

liable in damages. To borrow Lambard's words - the superior 

courts did "now and then correct the dulnesse of these justices, 

with some strokes of the rodde, or spur": see Lambard's 

Eirenarcha (1614) Cap. 4, 370. Not only were the justices of the 

peace held liable for acts done outside their jurisdiction. They 

were also liable for acts done within their jurisdiction if done 

maliciously and without reasonable and probable cause. 

Section 1 of the Justices' Protection Act 1848 was passed on 

this footing. The superior courts were also very hard on the 

county court judges. Far back, 124 years ago, they made one 

liable in damages for a mistake of law made quite innocently 

and in good faith: see Houlden v. Smith (1850) 14 Q.B. 841. 

And just 100 years ago they held that a revising barrister was 

liable in damages for turning a man out of his court - a man 

who richly deserved to be turned out: see Willis v. Maclachlan 

(1876) 1 Ex.D. 376.” [Emphasis mine] 
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30. It is also to be noted that Lord Denning further observed that the modern position is now 

different. He noted as follows:- 

 

 “iii) The modern courts 

In the old days, as I have said, there was a sharp distinction 

between the inferior courts and the superior courts. Whatever 

may have been the reason for this distinction, it is no longer 

valid. There has been no case on the subject for the last one 

hundred years at least. And during this time our judicial 

system has changed out of all knowledge. So great is this 

change that it is now appropriate for us to reconsider the 

principles which should be applied to judicial acts. In this new 

age I would take my stand on this: as a matter of principle the 

judges of superior courts have no greater claim to immunity 

than the judges of the lower courts. Every judge of the courts 

of this land - from the highest to the lowest - should be 

protected to the same degree, and liable to the same degree. If 

the reason underlying this immunity is to ensure "that they 

may be free in thought and independent in judgment," it 

applies to every judge, whatever his rank. Each should be 

protected from liability to damages when he is acting 

judicially. Each should be able to do his work in complete 

independence and free from fear. He should not have to turn 

the pages of his books with trembling fingers, asking himself: 

"If I do this, shall I be liable in damages?" So long as he does 

his work in the honest belief that it is within his jurisdiction, 

then he is not liable to an action. He may be mistaken in fact. 

He may be ignorant in law. What he does may be outside his 

jurisdiction - in fact or in law - but so long as he honestly 

believes it to be within his jurisdiction, he should not be liable. 

Once he honestly entertains this belief, nothing else will make 

him liable. He is not to be plagued with allegations of malice or 

ill-will or bias or anything of the kind. Actions based on such 

allegations have been struck out and will continue to be struck 

out. Nothing will make him liable except it be shown that he 

was not acting judicially, knowing that he had no jurisdiction 

to do it.” 

 

31. In our view the case of Sirros v Moore has no bearing on the issue which we have to 

decide. The immunity of Magistrates in the Bahamas is provided for by sections 30 and 

31 of the Magistrates Act. The case of Marahaj to our mind is the relevant authority for 

our consideration. That case reinforces the point that a person who alleges that his 

constitutional rights have been affected has the right to approach the court for redress. 

We can see no merit in the distinction which Mr. Mackey sought to make. It is clear that 

Article 19 of our Constitution which guarantees protection from arbitrary arrest and 
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detention contemplates that any arrest or detention must follow due process in order to be 

in accordance with the law. 

 

32. Mr. Norwood Rolle Counsel for the Respondent in his submissions contended that the 

Magistrate had no jurisdiction and/or exceeded her jurisdiction (i) in citing the 

Respondent for contempt (ii) to commit and/or order his detention for contempt and/or 

(iii) detaining him in the manner in which she did on the  1
st
 May ,2014. He cited for our 

consideration the case of In re McC (A Minor) (1984) 3WLR 1227. He further asked us 

to uphold the decision of the learned judge to maintain the action against the Appellant. 

 

33. It is not for us to determine whether the Magistrate acted within or without jurisdiction. 

That is the issue which the trial judge has to determine at trial. As such the case cited by 

Mr. Rolle is not relevant to our consideration. In any event it appears from the tenor of 

the submissions from Mr. Mackey that the Crown accepts that the Magistrate acted 

without and/or exceeded her jurisdiction. However, as no defence has as yet been filed 

we do not know what facts will be pleaded by the Appellant. 

 

34. For the purpose of this appeal we are content to say that the Respondent’s Statement of 

Claim (notwithstanding its lack of felicity in drafting) raises the issue of breaches of his 

Constitutional rights and possibly the tort of inducement to breach of contract. He is 

entitled to pursue those against the Appellant for determination by the Court. There will 

no doubt be further amendments or applications for further and better particulars to 

properly lay out the specific claims for a proper determination by the Court below. 

 

35. We note that the learned trial judge had for her consideration the decision of Geoffrey 

Farquharson v The Attorney General SCCiv App No.77 of 2010 a decision of this 

Court differently constituted. In that case this Court awarded compensation to a Counsel 

and Attorney who in the Supreme Court had been cited and found guilty of contempt and  

who had been detained prior to being heard on the committal proceedings. In that case the 

Attorney General was the defendant.  In these circumstances it is difficult to see how the 

Appellant thought that the Judge could accede to the Crown’s submission that the action 

was not justiciable against the Attorney General. To do so would have been to go against 

binding authority from this Court. 

 

36. Finally, we note the submission of Mr. Mackey that the Respondent had a right of appeal 

and should have pursued that route. However, on the pleadings so far the allegation is 

that the purported punishment for contempt has already taken place and as such an appeal 

at this stage cannot if successful result in adequate redress. The Respondent’s claim is for 

compensation by way of redress. It will be for the trial judge to determine whether there 

is merit in his allegations and if successful to determine what the appropriate 

compensation will be. 
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DISPOSITION 

 

37. It was for the foregoing reasons that we ordered that the Appeal be dismissed and costs 

awarded to the Respondent. Such costs to be taxed if not agreed. 

 

                                                                       ________________________________________ 

           The Honourable Mr. Justice Evans, JA (Ag) 

 

 

_________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

 

_________________________________________ 
The Honourable Mr. Justice Jones, JA 


