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Civil Appeal - Interlocutory Order - Interim Payment - RSC Order 29 Rule 10  

On the 15 March 2016 the respondent was at the store owned and operated by the first appellant.  

She was hit by a forklift driven and operated by the second appellant, an employee, servant or 

agent of the first appellant. The appellants denied responsibility for the accident and assert that the 

accident complained of was caused either wholly or in significant part by the Plaintiff’s own 
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negligence. They admit that the respondent did in fact sustain some injury but not of the kind or to 

the extent alleged in her Statement of Claim. The respondent applied by Summons for an order that 

the appellants make to her, an interim payment on account of the damages claimed in the 

substantive action in the amount of $20,000.00. The Learned Judge ordered that the respondent 

make an interim payment of $10,000.00. The appellants now seek an order setting aside the 

interim payment and challenges the Judge’s order on the ground inter alia that the Learned Judge 

failed to conduct the assessment called for in the present case. 

Held: appeal dismissed; costs to the respondent to be taxed if not agreed. 

Whereas it probably would have been useful if the Learned Judge had provided a more definitive 

figure as to what she considered to be the likely amount awarded as damages to the respondent I 

don’t consider that to be a fatal flaw. The requirement set out in rule 12 is for the Judge “to make 

an interim payment of such amount as it thinks just, not exceeding a reasonable proportion 

of the damages which in the opinion of the Court are likely to be recovered by the plaintiff.”  

I do not agree that for the Judge to operate on the range and not a precise figure was inadequate. 

Having reviewed the evidence as a whole I cannot say that she was plainly wrong or that she 

exercised her discretion on a wrong principle.  

It is well established in law that an appellate court will not interfere with the exercise of a Judge’s 

discretion unless it is clearly satisfied that the discretion has been exercised on a wrong principle 

and should have been exercised in a contrary way or that there has been a miscarriage of justice.  

In my view the Learned Judge having determined that the respondent would succeed at trial and 

recover substantial damages was entitled to make an award. The amount awarded was well within 

the limits of the estimate of the ultimate damages and is very unlikely to exceed a reasonable 

proportion of the damages ultimately to be awarded. In those circumstances I can see no reason 

why we should disturb the decision of the Learned Judge below. 

Flannery v Halifax Estate Agents [2000] 1 WLR 337 considered 

English v. Emery Reimbold & Strick Ltd; et al [2002] EWCA Civ 605 considered 

Sharma v. Deputy Director of Public Prosecutions & Ors (Trinidad and Tobago) [2006] UKPC 57 

considered 
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_______________________________________________________________________________ 

JUDGMENT 

_______________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Evans, JA (Actg.)  

Background 

1. This is an appeal from an interlocutory order of Charles J., dated the 10
th

 day of November, 

2017 in which she granted an interim payment in the amount of $10,000.00 on account of 

damages claimed by the respondent in an action instituted against the appellants for personal 

injuries sustained in an accident on the premises of the first appellant. The respondents had by 

their application sought the amount of $20,000.00. 

2. In her Amended Statement of Claim filed on the 6
th

 February, 2017 in the court below, the 

respondent claimed that at about 12:00 pm on the 15
th

 March 2016 whilst a patron at the store 

owned and operated by the first appellant she was browsing grocery items and produce for 

purchase.  She averred that whilst in the process of selecting produce items for purchase, the 

second appellant who is an employee, servant or agent of the first appellant, while operating a 

manual forklift drove the forklift in a manner which caused it to collide with her. 

3. The respondent’s claim is that the accident and subsequent injuries were caused as a result of 

the second appellant’s negligence while acting in the course of his employment with the first 

appellant and she seeks damages for her injuries. 

4. The first and second appellants filed Defences on the 28th November, 2016 and the 16th 

March, 2017 respectively, in which they denied responsibility for the accident and assert that 

the accident complained of was caused either wholly or in significant part by the Plaintiff’s 

own negligence. They admit that the respondent did in fact sustain some injury but not of the 

kind or to the extent alleged in her Statement of Claim.   

5. In a Reply filed on the 9th December, 2016, the respondent joined issue with the appellants 

upon their respective Defences and denied the allegations of contributory negligence and 

causation raised in the Defence. 
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The Interim Payment Order 

6. On the 16th November, 2016, the respondent applied by Summons pursuant to Order 29, Rule 

10 of the RSC and under the Court’s inherent jurisdiction for an order that the appellants 

within seven (7) days of the Court’s Order, do make to the respondent, an interim payment on 

account of the damages claimed in the substantive action in the amount of $20,000.00. 

7. The Summons was heard on the 27
th

 March 2017 as a contested application and on 10
th

 

November, 2017, the Learned Judge delivered a written ruling in which she made an order 

awarding the respondent an interim payment of $10,000.00. 

The Appeal  

8. The appellants seeks an order setting aside the interim payment and challenges the Judge’s 

order on numerous grounds disclosed in their Notices of Appeal filed on the 8
th

 January, 2018 

as follows:- 

“ a) While Her Ladyship correctly acknowledged the fact that “the 

judge’s first task is to assess the likely amount of the final 

judgment”, as per Smith LJ at paragraph 43 of his judgment in 

Cobham Hire Services v. Eeles [2009] EWCA 204, Her Ladyship 

unreasonably failed to conduct the assessment called for in the 

present case. As any interim payment ordered by the Court ought 

to represent “a reasonable proportion of that assessment”, Her 

Ladyship’s failure to conduct the requisite assessment has rendered 

the interim payment ordered unsustainable, as it is not based upon 

any reasonable or lawful judicial considerations. 

b) Her Ladyship’s failure to conduct the assessment called for in the 

circumstances has also exposed the Appellants to the serious risk 

that the interim payment Ordered represents an “over-payment”. 

In the circumstances, therefore, the said interim payment cannot 

be reasonably maintained, as in the absence of a substantive 

assessment it cannot be argued that the figure awarded represents 

a “reasonable proportion of that assessment” as is required. In 

Cobham Hire Services Ltd v Eeles [2009] EWCA Civ 204, Smith 
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LJ stated, at paragraph [30]: “We are quite satisfied that, 

although the power to order an interim payment is a discretionary 

power, there is not an unfettered discretion. The discretion is 

limited at the upper end by CPR 25. 7(4). The court has no power 

to make an order for more than a reasonable proportion of the 

likely amount of the final judgment. It is true that the expression 

‘reasonable proportion’ leaves the precise limits of the jurisdiction 

somewhat uncertain. But, for the present purposes, it is sufficient 

to say that there is clearly no jurisdiction to order an interim 

payment of more than the likely amount of the final judgment 

(emphasis ours).’  Having failed to conduct the requisite 

assessment Her Ladyship exceeded her jurisdiction in going on to 

make an interim payment award. 

c) At paragraph [19] of her Ruling, Her Ladyship states: “In the 

present case, the [Appellants] respective defences seek to raise the 

issue of contributory negligence in the circumstances when, it is 

undisputed that, the [Respondent] was struck from behind with a 

forklift being operated by the Second [Appellant]” (emphasis ours). 

However, this proposition is not supported by the facts or 

pleadings before the Court, as it is hotly contested whether or not 

the Respondent was in fact “struck from behind” or whether she 

walked into the said forklift. At paragraph [3] of her Ruling, Her 

Ladyship stated that the Respondent claims: “that she was struck 

from behind at the back of her right heel by a manual forklift... “. At 

paragraph [4] of her Ruling, Her Ladyship stated that the 1st 

Appellant claimed that: “the accident was caused wholly or in part 

by Ms. Rahming’s own negligence in that she walked into the 

forklift”. While at paragraph [5] of her Ruling, Her Ladyship 

stated the 2nd Appellant claimed that: “[the Respondent] failed to 

heed his warning and walked back into the forklift (which he 

alleged was stationary)”. Therefore, it was wholly unreasonable 
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for Her Ladyship to draw the conclusion she did with respect to 

how the accident occurred. 

d)  While, at paragraph [22] of her Ruling, Her Ladyship stated: “[the 

Appellants] have failed to discharge the evidential burden since the 

affidavit of Ms. Kimberley Hope cannot be relied upon as it contains 

inadmissible evidence”, Her Ladyship unreasonably failed to 

provide any particulars, discussion, or reasons, substantive or 

otherwise, for her decision in that regard. 

e) At paragraph [6] of her Ruling, Her Ladyship stated: “Mrs. 

Rahming averred that, as a result of her injuries, she was unable to 

carry out many of her daily activities and has incurred numerous 

expenses, including significant maid and transportation expenses. 

Moreover, she was required to take out a consumer loan in the 

amount of $3000.00 at an interest rate of 8.75% to assist her in the 

payment of these expenses” (emphasis ours). However, if the 

Respondent took out a consumer loan in order to pay for maid 

and transportation expenses, it is unlawful and unreasonable for 

the Respondent to also claim for those services in addition to the 

loan itself, as she would thereby be enriched beyond her alleged 

expenses due to her injury. 

f)  Her Ladyship, at paragraph [26] of Her Ruling, stated that: 

“learned Counsel was able to challenge those documents for 

legitimacy and/or unreasonableness which he forcibly did”. Her 

Ladyship also stated at paragraph [31] of Her Ruling that: “Mrs. 

Rahming’s claim for special damages amounts to $8,841.55. 

Learned Counsel for the... [Appellants], Mr. Parker trenchantly 

challenged all of the invoices: see paragraphs 12 to 16 of his 

written submissions. At the end of the day, if I understood Mr. 

Parker correctly, he opined that special damages should only be 

approximately $5,000.00 considering that the Court finds the 
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consumer loan in the amount of $3,000.00 to be reasonable”. 

However, Her Ladyship, by her Ruling, failed to address the 

Appellants’ challenges to the said documents and also provided no 

discussion or consideration as to whether special damages 

genuinely amounted to $8,841.55 in the circumstances. Further, in 

the Appellants’ submissions it is argued that the: “[Respondent] 

also needs to establish the need for the purported transportation 

costs in the amount of $390.00, which were allegedly incurred after 

the removal of her CAM walking boot”, because the Respondent’s 

CAM walking boot was removed on the 8th day of June A.D. 2016. 

Despite the objections raised by the Appellants, Her Ladyship 

failed to address and provide a discussion of the issue of 

transportation and maid services expenses in the Ruling. Her 

Ladyship failed to articulate if and/or why she preferred or 

accepted the veracity of the documents presented by the 

Respondent. This failure has unreasonably and unlawfully 

deprived the Appellants of the substantive Ruling to which they 

are entitled by law. 

g) Her Ladyship at paragraph [29] of her Ruling stated that: “Using 

the Judicial College Guidelines, 13th Edition, I am of the view that 

the appropriate guideline for the assessment of damages in respect 

of Mrs. Rahming’s pain, suffering and loss of amenity is the 

category listed at Chapter 7, Orthopedic Injuries, Paragraph (0) 

— Achilles Tendon under the heading (0) - Moderate which reads 

as follows: ‘Cases involving partial rupture or significant injury to 

the tendon”. However, Her Ladyship’s Ruling discloses no 

discussion or consideration of the Appellants’ submissions 

concerning the category of pain, suffering and loss or the said 

guidelines’ application to the facts. The Judicial College 

Guidelines (“JCG”) merely provide a range as a starting point, 

which ought to be accompanied by a judicial analysis of the 
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Respondent’s actual medical evidence. Historical personal injury 

cases ought to have been reviewed and compared to the existing 

case to assist in determining the likely award for pain, suffering 

and loss on the facts. The necessary discussion was absent herein 

h) In this case, the Respondent injured herself on the 15th day of 

March A.D. 2016 and was discharged from Dr. Dane Bowe’s care 

on the 22th day of June AD. 2016, with a prognosis of “good, 

expected to fully recover”. The Respondent neither required nor 

received any surgical intervention, rather the Respondent wore a 

CAM walking boot, did physiotherapy, and took analgesic tablets. 

The Appellants presented the case of Molyneux v Knowsley 

Borough Council (1994), where the injury suffered by the claimant 

therein was a partial rupture of his right Achilles tendon. 

However, the claimant had to undergo surgery and spent three (3) 

days in hospital, wore a cast for three (3) weeks followed by a 

metal brace for (8) weeks. The claimant had to undergo 

physiotherapy and had a full recover in one (1) year. The court 

therein awarded damages in the amount of £3,000 (6,029.85 in 

today’s value or BSD $7,597.61). Additionally, the Appellants 

presented the case of Thorpe v Calderdale Metropolitan Borough 

[21 86], the claimant therein injured her right foot but did not 

injure the bone. The claimant was treated using a bandage and 

analgesic tablets. She utilized crutches for approximately seven (7) 

weeks. The Claimant could not wear shoes for a period due to 

pain. The claimant was awarded £2,000 (3,584.13 in today’s value 

or BSD $4,516.00). 

i) Based on the cases presented and the available medical evidence 

before the Court, the Appellants submitted that any potential 

award for the Respondent would fall into the category (c) Achilles 

tendon (d) minor category of the JCG which deals with injuries 
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that entail, “some damage to the tendon” where recovery is 

complete within a year. Awards for such injuries range between 

£6,080 to £10,530 ($7,660.80 to $13,267.80), which figures were 

arrived at using a multiplier of 1.26, the daily conversion rate 

from Pounds Sterling to Bahamian Dollars on the 25th day of 

January A.D. 2017. Her Ladyship, by the absence of an assessment 

and discussion thereof in her Ruling, deprived the Appellants of 

the judicial consideration of their submissions to which they are 

entitled as Her Ladyship did not provide a reasoned decision. In 

the circumstances an award of an interim payment of $10,000.00, 

based ostensibly upon on the questionable evidence in support of 

the pleaded special damages and in the absence of a reasoned 

assessment as to the likely award for general damages, presents a 

real risk and danger of over-payment. 

j) At paragraph [48] her Ladyship states: “The judge‘s first task is to 

assess the likely amount of final judgment, leaving out of account 

the heads of future loss... The assessment should be carried out on a 

conservative basis... the interim payment will be a reasonable pic 

portion of that assessment” (emphasis ours). While Her Ladyship 

identified the basic principles to be followed, she unreasonably 

failed to provide any discussion of, or to conduct an assessment 

with respect to, the likely final judgment amount and explaining 

why the amount of $10,000.00 was considered reasonable in the 

circumstances. 

k) Her Ladyship’s failure to provide adequate, or any, reasons for her 

said Ruling has left the Appellants in considerable doubt as to why 

the Respondent was successful on her application. 

l)  Such further or other grounds as may be disclosed upon receipt of 

the transcript of the hearing before the Court below”. 
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9. We heard Submissions in this matter on the 13 December, 2018 and reserved our decision.  We 

promised at that time to provide written reasons for our decision which we do now. 

THE LEGAL FRAMEWORK 

10. Order 29, Rules 9 and 10 is in the following terms: 

“9. In this Part of this Order —“interim payment”, in relation to a 

defendant, means a payment on account of any damages in 

respect of personal injuries to the plaintiff or any other person or 

in respect of a person’s death which that defendant may be held 

liable to pay to or for the benefit of the plaintiff; any reference to 

the plaintiff or defendant includes a reference to any person who, 

for the purpose of the proceedings, acts as next friend to the 

plaintiff or guardian of the defendant. 

10. In an action for personal injuries the plaintiff may, at any time 

after the writ has been served on a defendant and the time limited 

for him to appear has expired, apply to the Court for an order 

requiring that defendant to make an interim payment.” 

11. Rule 12 speaks to the principles governing the grant of such orders in the following terms: 

“12. (1) If, on the hearing of an application under rule 10, the Court is 

satisfied — 

(a) that the defendant against whom the order is sought (in this 

paragraph referred to as “the Respondent”) has admitted 

liability for the plaintiff’s claim; or 

(b) that the plaintiff has obtained judgment against the 

respondent for damages to be assessed; or 

(c) that, if the action proceeded to trial, the plaintiff would 

succeed in the action on the question of liability without 

any substantial reduction of the damages for fault on his 

part or on the part of any person in respect of whose injury 
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or death the plaintiff’s claim arises and would obtain 

judgment for damages against the respondent or, where 

there are two or more defendants, against any of them,  the 

Court may, if it thinks fit and subject to paragraph 

(2),order the respondent to make an interim payment of 

such amount as it thinks just, not exceeding a reasonable 

proportion of the damages which in the opinion of the 

Court are likely to be recovered by the plaintiff.” 

THE JUDGE’S DECISION 

12. The Learned Judge referring to rule 12 in her decision observed as follows: 

“[13] The word ‘satisfied’ in this context means that the court, on the 

evidence currently before it, has formed the view that on a 

balance of probabilities, the plaintiff will succeed at trial. The 

rule allows an order to be made against the particular 

defendant in relation to whom the court is ‘satisfied’.  It also 

applies both to claims in which there is one defendant and in 

which there is more than one defendant. The court must not 

order interim payment of more than a reasonable proportion of 

the likely amount of the final judgment. The court must take 

into account any contributory negligence”. 

13. I note that the Learned Judge did not make a specific finding that she was satisfied that the 

plaintiff would succeed at trial. However, that did not appear to be an issue between the parties 

during the hearing of the application before her. A review of the appellants’ submissions in the 

Court below indicates that the challenges were to the need for the award and to the quantum 

being sought. This is seen in that the closing paragraph of the appellants’ written submissions 

in the Court below was in these terms:  

“The plaintiff has failed to justify the amount sought and has 

demonstrated neither the urgency nor the actual need required to 

support her application for an interim payment in the circumstances. 

The plaintiff ought to be required to await the Court’s determination 
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in this matter at trial herein, and her application for an interim 

payment ought to be dismissed.” 

14. It is clear that the Learned Judge also understood that the challenge to the application was 

limited in nature. In her Ruling she noted that “the defendants opposed the application on 

the ground that Mrs. Rahming has not shown a real need for the interim payment. They 

say that the application ought to be dismissed since it failed to meet that criterion.” At 

paragraph 15 of her Ruling the Learned Judge specifically found that “ there is no 

requirement that (sic) a plaintiff seeking an order for an interim payment to show need 

or prejudice in order to found jurisdiction for a Court to grant an interim payment: see 

Schott Kem Ltd v Bentley [1991] 1QB 61 and Stringman v McArdle [1994] 1WLR 1653”. 

15. The Learned Judge did specifically deal with the issue of contributory negligence and rejected 

the same. This is seen as follows: 

“[19] In the present case, the Defendants’ respective defences seek to 

raise the issue of contributory negligence in circumstances 

where, it is undisputed that, Mrs. Rahming was struck from 

behind with the forklift being operated by Mr. Francois and 

Super Value is insured by NAGICO Insurance 

(Bahamas)Limited. It is also undisputed that Mr. Francois was, 

at all material times, an employee, servant or agent of Super 

Value and, as such, it is alleged that Super Value is vicariously 

liable for the negligence of Mr. Francois through his actions 

during the course of his employment…I agree with Mr. Elliott 

that while the Defendants have sought to raise the issue of 

contributory negligence in their respective defences, they have 

failed to discharge the evidential burden since the affidavit of 

Ms. Kimberly Hope cannot be relied upon as it contains 

inadmissible evidence”. 

16. The Learned Judge concluded her Ruling by dealing with the assessment of the proper amount 

to be awarded as interim payment as follows: 
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“[28] In determining an amount of interim payment, the Court must 

firstly assess the likely amount of final judgment leaving out of 

account the heads of future loss. In other words, the assessment 

should comprise only of special damages to date and damages 

for pain, suffering and loss of amenity, with interest on both. 

[29] Mrs. Rahming alleged that she suffered orthopedic and soft tissue 

injuries and rupture to her Achilles Tendon (‘the injury’). 

Using The Judicial College Guidelines, 13
th

 Edition, I am of the 

view that the appropriate guidelines for the assessment of 

damages in respect of Mrs. Rahming’s pain, suffering and loss 

of amenity is the category listed at Chapter 7, Orthopedic 

injuries, Paragraph (o)  Achilles Tendon under the heading (c) -

Moderate which reads as follows: “cases involving partial 

rupture or significant injury to the tendon.” 

[30]  On the medical evidence before the Court, it appears that Mrs. 

Rahming suffered a partial rupture of the Achilles Tendon. 

Awards for such injuries range between 10,530 and 17,600 

($13,303.60 to $22,235.84 using a multiplier of 1.26, which was 

the daily conversion rate from Pounds Sterling to Bahamian 

Dollars on 25 January, 2017). 

[31]  Mrs. Rahming’s claim for special damages amounts to $8,841.55. 

Learned Counsel for the Defendants, Mr. Parker trenchantly 

challenged all of the invoices: see paragraphs 12 to 16 of his 

written submissions. If I understood Mr. Parker correctly, he 

opined that special damages should only be approximately 

$5,000.00 considering that the Court finds the consumer loan in 

the amount of $3,000 to be reasonable. 

[32] It goes without saying that, as a result of the accident, Mrs. 

Rahming would have suffered pain. At paragraph 12 of her 

affidavit, she alleged that, in the hopes of alleviating the pain 



14 
 

and expediting her return to work, she began physiotherapy 

classes, as prescribed by Dr. Bowe. 

[33] Mrs. Rahming has also exhibited the hospital and medical reports 

relied upon in support of the application, in accordance with the 

provisions of Order 29, Rule 11(1) (b). Learned Counsel Mr. 

Elliot submitted that the total expected award of damages 

which is likely to be awarded at trial will range between $22,145 

and $31,077.39. He argued that, in the circumstances, Mrs. 

Rahming should receive 50% of the total damages as an interim 

payment representing special damages, pain, suffering and loss 

of amenities. She seeks an award between $11,072.50 to 

$15,538.70 (representing a reduction of 50% of the range of 

damages likely to be awarded) or such other amount, as the 

Court sees fit. 

[34] O 29 R 12 (2) (c) refers expressly to a consideration of the 

resources of the defendant in the context of person (sic) injury 

claims. Learned Counsel Mr. Elliott submitted that the Court 

ought to consider the fact that the Defendants are insured and, 

therefore, there can be no valid argument that any irremediable 

harm would be caused to them. 

Conclusion 

[35]   I the exercise of my discretionary power, I will make an award 

of $10,000 to Mrs. Rahming as an interim payment. This 

amount is to be paid by 17 November 2017. Mrs. Rahming will 

also have the costs associated with this application to be taxed if 

not agreed”. 

SUBMISSIONS BY PARTIES 

17. As is evident the appellants’ Notice of Appeal which borders on prolixity contains a number of 

grounds.  However, what is gleaned from them as is confirmed by Counsel’s written 
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submissions is that the appellants complain that besides errors of facts and law, the Learned 

Judge failed to conduct a proper assessment of the probable damages and provided no 

explanation for the exercise of her discretion.  It follows then that the appellant’s submissions 

on the various grounds of Appeal can be conflated to two points. Firstly, whether on the facts 

before the Court the Learned Judge conducted a proper assessment of the likely amount of the 

final judgment; Secondly whether the award of $10,000.00 was a proper exercise of her 

discretion in the circumstances of this case. 

18. The appellants’ primary challenge to the Learned Judge’s decision is that “her failure to 

provide adequate, or any reasons for her said Rulings has left the Appellants in considerable 

doubt as to why the Respondent was successful on her application”. In support of this 

submission Counsel relies on the well-known case of Flannery v Halifax Estate Agents 

[2000] 1 WLR 337 at 381 where Henry LJ stated as follows: 

“That today's professional judge owes a general duty to give reasons 

is ° clear (see Reg. v. Knightsbridge Crown Court, Ex parte 

International Sporting Club (London) Ltd. [1982] Q.B. 304) although 

there are some exceptions. It does not always or even usually apply in 

the magistrates' court, nor in some areas where the court's decision is 

more often than not a summary exercise of discretion in particular 

orders for costs. For the general duty, see for example Reg. v. Harrow 

Crown Court, Ex parte Dave [1994] Q 1 W.L.R. 98, which was not 

cited to us but contains a useful review of earlier authority. It is not a 

useful task to attempt to make absolute rules as to the requirement for 

the judge to give reasons. This is because issues are so infinitely 

various. For instance, when the court, in a case without documents 

depending on eye-witness accounts is faced with two irreconcilable 

accounts, there may be little to say other than that the D witnesses for 

one side were more credible: see de Smith, Woolf and Lowell, Judicial 

Review of Administrative Action, 5th ed. (1995), pp. 465-466, para. 9-

049. But with expert evidence, it should usually be possible to be more 
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explicit in giving reasons: see Bingham L.J. in Eckersley v. Binnie 

(1988) 18 Con.L.R. 1, 77-78:  

"In resolving conflicts of expert evidence, the judge 

remains the E judge; he is not obliged to accept 

evidence simply because it comes from an illustrious 

source; he can take account of demonstrated 

partisanship and lack of objectivity. But, save where an 

expert is guilty of a deliberate attempt to mislead (as 

happens only very rarely), a coherent reasoned opinion 

expressed by a suitably qualified expert should be the 

subject of a coherent reasoned rebuttal, unless it can be 

discounted for other good reasons. The advantages 

enjoyed by the trial judge are great indeed, but they do 

not absolve the Court of Appeal from weighing, 

considering and comparing the evidence in the light of 

his findings, a task made longer but easier by possession 

of a verbatim transcript usually (as here) denied to the 

trial judge."  

We make the following general comments on the duty to give reasons.  

 (1) The duty is a function of due process, and therefore of justice. Its 

rationale has two principal aspects. The first is that fairness surely 

requires that the parties especially the losing party should be left in no 

doubt why they have won or lost. This is especially so since without 

reasons the losing party will not know (as was said in Ex parte Dave) 

whether the court has misdirected itself, and thus whether he may 

have an available appeal on the substance of the case. The second is 

that a requirement to give reasons H concentrates the mind; if it is 

fulfilled, the resulting decision is much more likely to be soundly 

based on the evidence than if it is not.  
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(2) The first of these aspects implies that want of reasons may be a 

good self-standing ground of appeal. Where because no reasons are 

given it is impossible to tell whether the judge has gone wrong on the 

law or the facts, the losing party would be altogether deprived of his 

chance of an appeal unless the court entertains an appeal based on the 

lack of reasons itself”. 

19. The respondents submit that the Learned Judge gave clear, comprehensive, articulate and 

discernable reasoning in relation to all of the matters in issue between the parties and that were 

before the Court for determination. Counsel for the respondent further submits that while the 

respondent maintains that the Learned Judge did give clear and adequate reasons for the 

decision to grant an interim payment, it is clear from Flannery that the general duty is subject 

to clear exceptions. He notes that these exceptions include decisions involving the exercise of 

discretion, such as the Learned Judge’s decision in this case. 

20. Mr. Elliot submits that the rationale for the exception, as is clearly laid out in Flannery is 

readily ascertainable, as it is not the role of a Judge determining an application for an interim 

payment on an interlocutory basis to finally determine disputes of fact on the evidence and 

matters of credibility without having heard and seen the witnesses at trial. In support of this 

submission Counsel also relies on the dicta of Henry LJ in Flannery’s case at page 382 as 

follows: 

“(3) The extent of the duty, or rather the reach of what is required to 

fulfill it, depends on the subject matter. Where there is a 

straightforward factual dispute whose resolution depends simply on 

which witness is telling the truth about events which he claims to 

recall, it is likely to be enough for the judge (having, no doubt, 

summarised the evidence) to indicate simply that he believes X rather 

than Y; indeed there may be nothing else to say. But where the 

dispute involves something in the nature of an intellectual exchange, 

with reasons and analysis advanced on either side, " the judge must 

enter into the issues canvassed before him and explain why he prefers 

one case over the other. This is likely to apply particularly in litigation 
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where as here there is disputed expert evidence; but it is not 

necessarily limited to such cases. 

(4) This is not to suggest that there is one rule for cases concerning the 

witnesses truthfulness or recall of events, and another for cases where 

the Q issue depends on reasoning or analysis (with experts or 

otherwise). The rule is the same: the judge must explain why he has 

reached his decision. The question is always, what is required of the 

judge to do so; and that will differ from case to case. Transparency 

should be the watchword” 

21. In order to bolster his submission Mr. Elliot also cited the case of English v. Emery Reimbold 

& Strick Ltd; et al [2002] EWCA Civ 605 where Lord Philips MR discussing Flannery’s case 

opined as follows: 

“1. In Flannery v Halifax Estate Agencies Ltd [2000] 1 WLR 377 this 

Court allowed an appeal on the sole ground that the Judge had failed 

to give adequate reasons for his decision. This was despite the fact 

that his judgment was 29 pages in length. The trial had involved a 

stark conflict of expert evidence. The Judge had preferred the expert 

evidence of the defendants to that of the plaintiffs, without explaining 

why. This Court ordered a retrial. 

2. Flannery has inspired a large number of applications for 

permission to appeal on the ground of inadequate reasons. In granting 

permission to appeal in one of the appeals before us, Sedley LJ 

remarked that they were becoming a cottage industry. It is an 

industry which is an unwelcome feature of English justice. The rights 

of appeal that are afforded under statute reflect the fact that no Judge 

is infallible. It should, however, be possible to deduce from a 

judgment the reason for the Judge’s decision. Happily the rash of 

applications for permission to appeal based upon the decision in 

Flannery does not reflect a widespread inability or disinclination on 

the part of the judiciary to explain the basis for their decisions. 
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Rather it reflects uncertainty on the part of litigants and Judges alike 

as the extent to which a judgment should detail the chain of reasoning 

which has led to the order made by the Judge”. 

22. Lord Philips continues at paragraph 19 as follows: 

“19. It follows that, if the appellate process is to work satisfactorily, 

the judgment must enable the appellate court to understand why the 

Judge reached his decision. This does not mean that every factor 

which weighed with the Judge in his appraisal of the evidence has to 

be identified and explained. But the issues the resolution of which 

were vital to the Judge’s conclusion should be identified and the 

manner in which he resolved them explained. It is not possible to 

provide a template for this process. It need not involve a lengthy 

judgment. It does require the Judge to identify and record those 

matters which were critical to his decision. If the critical issue was one 

of fact, in may be enough to say that one witness was preferred to 

another because the one manifestly had a clearer recollection of the 

material facts or the other gave answers which demonstrated that his 

recollection could not be relied upon”. 

23. At paragraph 26 Lord Philips then gives this useful guidance as follows: 

“26. Where permission is granted to appeal on the grounds that the 

judgment does not contain adequate reasons, the appellate court 

should first review the judgment, in the context of the material 

evidence and submissions at the trial, in order to determine whether, 

when all of these are considered, it is apparent why the Judge reached 

the decision that he did. If satisfied that the reason is apparent and 

that it is a valid basis for the judgment, the appeal will be dismissed. 

This was the approach adopted by this Court, in the light of Flannery 

in Ludlow v National Power PLC 17 November 2000 (unreported). If 

despite this exercise the reason for the decision is not apparent, then 
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the appeal court will have to decide whether itself to proceed to a 

rehearing, or to direct a new trial”. 

24. It is to be noted that the Privy Council in the case of Sharma v. Deputy Director of Public 

Prosecutions & Ors (Trinidad and Tobago) [2006] UKPC 57 the Privy Council discussing 

the trial Judge’s failure to give reasons observed as follows:- 

“Thirdly, by referring compendiously to "the totality of the evidence 

raised by the [Chief Justice]" the judge gave no indication of the 

particular evidence which she found persuasive. A judge must of 

course, when giving reasons for an interlocutory ruling of this kind, 

make plain that she is not finding any facts and that the evidence 

relied on may turn out to be incorrect, incomplete or misleading. But 

it is ordinarily the duty of a professional judge to give reasons 

(Flannery v Halifax Estate Agencies Ltd [2000] 1 WLR 377, 381), and 

her failure to do so fully justified the Court of Appeal in making its 

own analysis.” My emphasis. 

This makes it quite clear that in the absence of reasons an Appellate Court can nonetheless 

consider the evidence presented to the Court below and make its own analysis in order to 

resolve the appeal. 

25. In the present case it is clear the basis on which the Learned Judge arrived at her decision to 

make the award which she did. She was at pains to cite the relevant rules and the principles 

which guide the consideration of an application for interim payment. [See paragraphs 7 – 17 of 

her Ruling.] At paragraphs 27 and 28 she succinctly summarized the requirements as follows: 

“[27] The Court must be satisfied that Mrs. Rahming would succeed 

in the action on the question of liability without any substantial 

reduction of the damages for fault on her part. The Court must also 

be satisfied that Mrs. Rahming would obtain judgment for a 

substantial amount at trial… 

[28] In determining an amount of interim payment, the Court must 

firstly assess the likely amount of final judgment leaving out of 
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account the heads of future loss. In other words, the assessment 

should comprise only of special damages to date and damages for 

pain, suffering and loss of amenity, with interest on both”. 

26. I am satisfied that the Learned Judge had in mind all the relevant principles and properly 

reminded herself of the same. She then set out to make an assessment of the probable damages 

which the respondent was likely to recover. In doing so she accepted the submission of 

Counsel for the respondent that the evidence showed that the injury sustained was a partially 

ruptured Tendon. She then noted as follows: 

“29… I am of the view that the appropriate guidelines for the 

assessment of damages in respect of Mrs. Rahming’s pain, suffering 

and loss of amenity is the category listed at Chapter 7, Orthopedic 

injuries, Paragraph (o)  Achilles Tendon under the heading © -

Moderate which reads as follows: “cases involving partial rupture or 

significant injury to the tendon.  

[30] On the medical evidence before the Court, it appears that Mrs. 

Rahming suffered a partial rupture of the Achilles Tendon. Awards 

for such injuries range between 10,530 and 17,600 ($13,303.60 to 

$22,235.84 using a multiplier of 1.26, which was the daily conversion 

rate from Pounds Sterling to Bahamian Dollars on 25 January, 2017). 

[31] Mrs. Rahming’s claim for special damages amounts to $8,841.55. 

Learned Counsel for the Defendants, Mr. Parker trenchantly 

challenged all of the invoices: see paragraphs 12 to 16 of his written 

submissions. If I understood Mr. Parker correctly, he opined that 

special damages should only be approximately $5,000.00 considering 

that the Court finds the consumer loan in the amount of $3,000 to be 

reasonable… 

33 … Learned Counsel Mr. Elliot submitted that the total expected 

award of damages which is likely to be awarded at trial will range 

between $22,145 and $31,077.39. He argued that, in the 
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circumstances, Mrs. Rahming should receive 50% of the total 

damages as an interim payment representing special damages, pain, 

suffering and loss of amenities. She seeks an award between 

$11,072.50 to $15,538.70 (representing a reduction of 50% of the 

range of damages likely to be awarded) or such other amount, as the 

Court sees fit” 

27. Mr. Parker complains that it is not clear as to what figure the Learned Judge determined would 

be the sum of damages likely to be awarded and as a result it cannot be determined whether the 

$10,000.00 awarded as an interim payment was reasonable. This submission leads into and is 

inextricably connected to his second complaint which is that the Learned Judge failed to 

conduct a proper assessment of the probable damages. He contends that the Ruling neither 

discloses the opinion of the Court regarding the damages likely to be recovered by the 

respondent, nor does it disclose the Judge’s reasoning otherwise. It is his contention that the 

Judge was required to set out the figure which she arrived at for each head of damage claimed 

and how she arrived at each one.  

28. Whereas it probably would have been useful if the Learned Judge had provided a more 

definitive figure as to what she considered to be the likely amount awarded as damages to the 

respondent I don’t consider that to be a fatal flaw. The requirement set out in rule 12 is for the 

Judge “to make an interim payment of such amount as it thinks just, not exceeding a 

reasonable proportion of the damages which in the opinion of the Court are likely to be 

recovered by the plaintiff.” It is clear from the Judge’s analysis that she accepted the 

submission of Mr. Elliot that the total expected award of damages which is likely to be 

awarded at trial will range between $22,145 and $31,077.39. This was consistent with her 

finding that the injury was consistent with those considered moderate and she identified the 

range of the awards granted under that head. 

29. I do not agree that for the Judge to operate on the range and not a precise figure was 

inadequate. She clearly was of the opinion that the likely award would fall in the stated range 

and that the sum of $10,000.00 was just in all the circumstances of the case. Having reviewed 

the evidence as a whole I cannot say that she was plainly wrong or that she exercised her 

discretion on a wrong principle.  
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30. It is well established in law that an appellate court will not interfere with the exercise of a 

Judge’s discretion unless it is clearly satisfied that the discretion has been exercised on a wrong 

principle and should have been exercised in a contrary way or that there has been a miscarriage 

of justice. Mr. Elliot submitted that on the facts of the present case, it cannot be said that the 

interim payment order made by the Learned Judge was an improper exercise of her discretion.  

31. In my view the Learned Judge having determined that the respondent would succeed at trial 

and recover substantial damages was entitled to make an award. The amount awarded was well 

within the limits of the estimate of the ultimate damages and is very unlikely to exceed a 

reasonable proportion of the damages ultimately to be awarded. In those circumstances I can 

see no reason why we should disturb the decision of the Learned Judge below. 

DISPOSITION 

32. For the foregoing reasons I would dismiss the appeal and award costs to the respondent to be 

taxed if not agreed. 

 

__________________________________________                                                   

The Honourable Mr. Justice Evans, JA (Actg.) 

 

 

33. I agree. 

__________________________________________                                                

The Honourable Madam Justice Crane-Scott, JA 

 

 

 

34. I agree also. 

__________________________________________                                                

The Honourable Mr. Justice Jones, JA 

  


