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Criminal appeal – Bail – Offence allegedly committed while on bail – Whether the judge 
exercised his discretion reasonably in denying the appellant’s application for bail 
 
The appellant was admitted to bail while he awaited his trial on a charge of armed 
robbery. One of the conditions of his being admitted to bail was that he was required to 
be fitted with an electronic monitor. While on bail the appellant was arrested and 
charged with two counts of attempted murder and two counts of possession of a firearm 
with intent to endanger life. He made an application to, again, be admitted to bail. That 
application was denied and the appellant appealed the decision of the learned judge.  
 
Held: appeal dismissed.  
 
The objective on appeals against the grant or refusal of bail is not to determine whether 
this Court would have granted or refused bail as the case may be, but rather to 
ascertain whether the judge exercised his discretion reasonably.  
 
It is not the duty of a judge considering a bail application to decide disputed facts or law 
and it is not expected that on such an application a judge will conduct a forensic 
examination of the evidence. The judge must simply decide whether the evidence raises 
a reasonable suspicion of the commission of the offences such as to justify the 
deprivation of liberty by arrest, charge, and detention. Having done that he must then 
consider the relevant factors and determine whether he ought to grant him bail.  
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Attempted murder is considered a serious offence. An additional consideration to the 
seriousness of the offence is the fact that the appellant was on bail when he was 
charged with the offence of attempted murder. The existence of these factors would 
support a finding of substantial grounds for believing that the applicant would fail to 
surrender to custody or appear at his trial; or commit an offence while on bail; or 
interfere with witnesses or otherwise obstruct the course of justice. Notwithstanding 
however, the presence of the aforementioned factors in this case, the nature of the 
evidence against the appellant is of utmost relevance for it underpins the 
reasonableness of the suspicion of the commission of the offences by the appellant, 
and consequently, the basis for arrest and deprivation of his liberty in relation thereto.  
 
The evidence against the appellant was sufficiently cogent to amount to reasonable 
suspicion of the commission of the offences of attempted murder, and possession of a 
firearm with intent to endanger life; and that coupled with the other factors, was 
sufficient to deprive him of his liberty. 
 
In the circumstances, the further question for the learned judge was whether there are 
conditions which can be imposed which would reasonably ensure the appellant‟s 
presence at his trial; the safety and protection of the public; and the safety of victims. 
Suffice it to say that the appellant was already on bail for another offence, he was 
required to have two sureties; to report to the Elizabeth Estates Police Station every 
Monday, Wednesday and Saturday before 6 pm; and was fitted with an electronic 
bracelet monitoring his whereabouts. The only other conditions which could reasonably 
be considered are a curfew, and the surrender of his passport. Given these 
circumstances, namely the conditions to which he is already subject, and the fact that 
he was charged with these offences while on bail for another offence, I fail to see how 
the imposition of a curfew and surrender of his passport could reasonably ensure his 
appearance at trial; the safety, and the protection of the public, and that of the 
complainants. 
 
Hurnam v The State [2006] 3 LRC 370 applied 
Richard Hepburn v The Attorney-General SCCrApp No. 276 of 2014 followed 
 
 

              
                                                          J U D G M E N T  
 

 Judgment delivered by the Honourable Dame Anita Allen, P: 

1. The appellant was charged in the Supreme Court on 18 July 2016 with two 
counts of attempted murder, and two counts of possession of a firearm with 
intent to endanger life allegedly committed on 26 June 2016. 
 

2. At the time of his arrest and charge, the appellant was on bail in respect of a 
pending charge of armed robbery; and as a condition of that bail, he was ordered 
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to wear an electronic monitor. Counsel noted that the appellant has no previous 
convictions. 
 

3. In respect of the charges laid against him in 2016, aforesaid, the appellant 
applied for bail on 21 July 2016. The application was heard by Mr. Justice 
Bernard Turner on 29 July 2016, who refused him bail in a written ruling 
delivered on 3 August 2016.  
 

4. The appellant appeals that ruling by Notice of Motion filed herein on 5 August 
2016. In support of his appeal, he filed an affidavit on 28 November 2016, in 
which he purports to annex his affidavit filed in support of his bail application in 
the court below, but, no such affidavit was attached. 
 

5. The affidavit did however exhibit the ICS electronic tracking summary report 
dated 12 July 2016, the Voluntary Bills of Indictment, the appellant‟s record of 
interview, the complainant, Rosalee Parotti‟s police statement, the police 
statement of Orion Wallace, and the reports of police officers Dion McPhee, 
Princess Scavella, Desmond Rolle, and Gerard McPhee, some of which 
appeared to have been before the learned judge on the application for bail. 
 

6. Upon the request of the Court during the appeal, Counsel provided the affidavits 
which were before the learned judge in support of the appellant‟s application for 
bail. 
 

7. Those affidavits included an affidavit intituled: “Further Supplemental Affidavit” 
and filed in the Supreme Court on 21 July 2016, which incorporated by reference, 
the appellant‟s „further supplemental affidavit‟ sworn on 29 April 2015. The 
affidavit sworn 29 April 2015 incorporated the appellant‟s affidavit sworn on 9 
April 2015, which in turn incorporated his affidavit sworn on 15 March 2015. 
 

8. I thought it necessary to extract the relevant parts of the affidavits, in order to 
understand what was before the learned judge at the time of the application. The 
affidavit filed on 21 July 2016 shows: 

“I Cordero McDonald ordinarily resident in Imperial Park 
on the Island of New Providence, one of the 
Commonwealth of The Bahamas, make oath and say as 
follows: 

1. I am the applicant herein. 
 

2. This Affidavit is supplemental to mine sworn of 
29th April, 2015 and incorporates those 
statements by reference. 
 

3. I was born on the 28th September 1992. 



4 
 

 
4. I have no prior conviction (sic). 

 
5. I am currently defending allegations of Armed 

Robbery which has (sic) been outstanding 
since 2014.  
 

6. I have been admitted to bail for that matter and 
have scrupulously adhered to the terms 
thereof. 
 

7. On or about the 18th July of 2016 (sic) was 
brought up before the Magistrates’ Court on 
allegation of Attempted Murder and 
Possession of Firearms with Intent to 
Endanger Life arising from the same set of 
facts. 
 

8. During my interrogation, I was advised that the 
alleged incident took place at the intersection 
of King Street and Market Street, at 3 pm on 
the 26th June 2016. 
 

9. My mother’s house is two blocks north of this 
location and, as is my usual custom, I was at 
her home that Sunday afternoon. 
 

10. But I explained to the officers that at no time 
did I go to King and Market Streets and, as I 
was wearing an electronic monitor as a 
condition of bail, the officers could confirm 
this was the case. 
 

11. I am advised by my Attorney and verily believe 
that my movements at the time in question was 
requested by the Police and a trace provided 
by ICS Security Concepts on Tuesday July 12th 
2016. 
 

12. This trace confirmed that I had a complete alibi 
for the time and place alleged. 
 

13. As a result, my file was referred to the Attorney 
General’s Office for review prior to my being 
charged. 
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14. The result of which was that, despite having 

been arrested on Saturday the 9th of July 2016, 
I was not brought up before a Court and 
formally charged until 10 days later. 
 

15. This was a clear breach of my constitutional 
rights to be brought before a Court without 
delay and my right not to be detained for an 
offence which I clearly did not commit. 
 

16. Accordingly, I make this affidavit in support of 
an application to this Court for bail on the 
grounds that the Magistrate had no authority to 
hear my matter and that the totality of the 
evidence against me is inherently weak 
[Emphasis added]. 
 

17. I would abide by any and all conditions 
imposed by the Court on granting bail.” 
 

9. The contents of the affidavits sworn 29 April 2015 and 9 April 2015 are not 
relevant, however the contents of the affidavit sworn 15 March 2015 incorporated 
as noted above, and filed in the Supreme Court on 19 March 2015, appears to 
conflict with the affidavit of 21 July 2016 in relation to the number of pending 
matters against the appellant at the time of his application. The relevant parts of 
that affidavit show: 
 

“1. I am the Applicant herein. 
 
2. I was born on 28th September, 1992. 
 
3. I have no prior conviction (sic). 
 
4. I am currently defending allegations of Possession of 
Firearms and Attempted Murder laid since 2011. 
 
5. I have been admitted to bail for those matter (sic) and 
have scrupulously adhered to the terms thereof. 
 
6. On or about the 30th October of 2014 (sic) was brought 
up before the Magistrates’ Court on an allegation of 
Armed Robbery. 
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7. A Voluntary Bill of Indictment was later served on me 
and on the11th January 2015, I was arraigned before the 
Supreme Court. 

8. My trial has been scheduled for a date in 2016…” 

 
10. The aforementioned affidavit filed 19 March 2015, if correct, shows that the 

appellant was charged with two sets of previous offences, namely attempted 
murder and possession of a firearm in 2011, and armed robbery in 2014. There 
is no indication in any of the affidavits as to the disposition of the 2011 charges; 
but as noted below the learned judge appeared to accept that only the armed 
robbery charge was pending at the time he was charged with the offences for 
which he applied for bail.  
 

11. As noted, the appellant swore and filed an affidavit on 28 November 2016 in 
support of his appeal. Suffice it to say, that affidavit was not before the learned 
judge in the court below. Moreover, much of what is contained in it, are 
arguments, suppositions, and personal views of the evidence; comments 
concerning the lack or absence of certain evidence the appellant says ought to 
have been adduced to support the charges; and contains as well, an assessment 
of the credibility of the witnesses by the appellant. In that affidavit, the following 
appears: 

“1. I am the applicant herein. 

2. Annexed hereto is my affidavit used in support of my      
application for bail in the Court below. 

3. Produced and shown to me marked: “CM-1” is a 
bundle of documents to which I shall refer in due 
course. 

4. There are 2 separate Voluntary Bills of Indictment now 
before the Court relating to two separate sets of 
allegations based on the same facts and arising from 
the same incident. 

5. This fact was drawn to the attention of the 
Respondent at my second arraignment before Justice 
Turner on the second VBI on the 4th November 2016. 

6. At no time during the proceedings in the Court below, 
did the respondent file or serve an affidavit opposing my 
bail application. 

7. As indicated in Justice Turner’s ruling at paragraph 5, 
the Respondent, instead, purported to produce from the 
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bar a report of the Electronic Monitoring Center and a 
report from one P.C. McPhee. 

8. The report of the EMC, although requested by the 
Respondent for a period defined by the Respondent and 
about which I was cautioned and questioned, did not 
cover the period (3.40pm) referred to in Constable 
McPhee’s statement. 

9. And, in any event, once the VBI was served, it became 
clear that Constable McPhee’s statement was either 
mistaken or fabricated. 

10. It was flatly contradicted by the statements of both 
Virtual Complainants. 

11. Orion Wallace, the driver of the vehicle in which the 
passenger, Rosalee Parotti, is said to have been shot, 
seems to indicate that his car was shot through the 
windshield while heading east on Martin Street. 

12. If this is so, it is clear that Constable McPhee’s 
statement must be false. 

13. But Sticky’s Restaurant, where he claims to have 
been parked is on Market Street about 15 yards south of 
Vesey Street. 

14. And there are sidewalks along both sides of the 
street preventing parking in the front of that restaurant. 

15. Moreover, no viable identification could have been 
made from that vantage point, through traffic, of a 
shooter, “with a silver coloured 9 mm pistol,” facing 
away from him, 200yards away at Whylly’s Close. 

16. The documents in the VBI reveal that in fact he was 
shown my photograph by Corporal 2672 Rolle. 

17. Finally, the statement of Detective Corporal 3104 
Gerrard McPhee reveals that the actual suspect in this 
matter was the driver of the vehicle Orion Wallace who 
was detained, questioned and tested for gunpowder 
residue.   

18. Neither the results of that test, nor any of the 
statements he gave under caution, have yet been 
disclosed. 
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19. Accordingly, I make this affidavit in support of an 
application to this Court for bail on the ground that the 
totality of the evidence against me is accomplice 
evidence and is inherently weak and that there was no 
evidentiary basis before the Learned Judge to support 
his refusal of bail. 

20. I would abide by any and all conditions imposed by 
the Court on granting bail.” 

12. Perhaps this is a good place to emphatically state again, that the objective on 
appeals against the grant or refusal of bail is not to determine whether this Court 
would have granted or refused bail as the case may be, but rather to ascertain 
whether the judge exercised his discretion in a way that no other reasonable 
tribunal would have.  
 

13. After hearing the application, the learned judge was satisfied that the appellant 
had no previous convictions, but was on bail for a pending charge of armed 
robbery; that he was being electronically monitored as a condition of his bail on 
that offence; and that the fact that he was being monitored at the time of the 
alleged offence was a central feature of his application. It ought also to be noted 
that while the application was opposed, there was no affidavit filed by the 
respondent before the learned judge to indicate the basis on which the 
application was being opposed. 
 

14. The following findings were made by the learned judge after his consideration of 
the application for bail by the appellant: 

“5. Upon resumption of the matter, the report, together 
with other statements, one being that of one of the 
virtual complainants was brought before the court, the 
applicant not yet having been served with the Voluntary 
Bill of Indictment. The summary effect of the contents of 
those statements is that whatever period of time the 
applicant was questioned about, the VC’s statements 
makes plain that the reference to 3:00pm, properly 
considered, was the starting time of a series of 
movements which ultimately resulted in her being in the 
vicinity of the alleged shooting, the subject of the 
charges, at some later point. The entire construction 
and conclusion then of this so called exculpatory 
evidence by way of the electronically monitored 
movements of the applicant seems then to be based on 
a misinterpretation of the effect of VC’s statement. The 
other statement produced indicated the inculpatory 
nature of the evidence against the applicant, consisting 
of the alleged viewing by an off duty police officer, of 
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the applicant’s discharge of a firearm at a car at the 
alleged location of the shooting. The monitoring report 
does not cover this period, and so there is no basis for 
concluding on a prima facie, or any other basis, that it is 
somehow exculpatory. 

6. Those issues are of course, in any event, trial issues, 
but I am entirely unable to concur with the applicant’s 
conclusions as asserted in his affidavit in respect of this 
evidence. Since those matters remain trial issues, I will 
say no more in respect of same. 

7. As regard the other issues raised by counsel for the 
applicant, I do not consider that the issue of the 
lawfulness of the applicant’s pre-charge detention to be 
a matter for consideration in a bail application. Counsel 
cited, generally, the decision of Isaacs, Snr. J. in 
Anthony Dean v Attorney General (citation, and 
decision, not provided) as support for his proposition 
that, as asserted in the affidavit of the applicant, that the 
Magistrate has no authority to hear his matter. That 
argument, with respect, runs counter to the entire 
construct of the criminal justice system in The 
Bahamas, as consolidated in the Criminal Procedure 
Code Act of The Bahamas, a pre-independence and 
therefore, existing, law at the time of the coming into 
force of the Independence Constitution. 

8. Having considered the alleged evidence against the 
applicant, I am unable to agree with the applicant’s 
assertions that the evidence is manifestly weak and 
cannot support the assertions alleged. 

9. The applicant has been in custody for just over a 
month in respect of serious allegations of attempted 
murder involving the alleged use of a firearm, having 
previously been charged with armed robbery. The 
matter of his alleged assault at the Correctional 
Department is a matter concern as the applicant, as is 
every other inmate, whether on remand or serving a 
sentence, has the right to safety in that Institution. The 
allegations as to the alleged length of his pre-charge 
detention is also a matter for concern. But neither alone 
nor collectively do they amount to a basis for the 
applicant to be released on bail, if there is justification 
for his pre-trial detention.  
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10. In this matter I conclude that there is in fact such 
justification, having regard to the time spent in custody, 
the cogency of the evidence against him and the brazen 
nature of alleged attempt and the fact that this charge 
was allegedly committed while the applicant was on bail 
for another serious charge, which points to the potential 
for the applicant committing further offences if placed 
on bail. The applicant continues to be presumed 
innocent, but in these circumstances, I find that his 
continued detention is justified and his application for 
bail is hereby dismissed.”   

15. The grounds on which the appeal is launched are as follows: 

“1. The learned judge misdirected himself when he 
found that the outstanding allegation against the 
Appellant was sufficient evidence, on its own, to justify 
the denial of bail on the ground that the Appellant would 
reoffend if admitted to bail. 

2. The learned Judge erred by failing to consider the 
nature and quality of the evidence supporting the 
allegations against the Appellant. 

3. In particular, the Learned Judge gave no 
consideration or no proper consideration whatsoever to 
the fact that the report of the Electronic Monitoring 
Center made clear that the Appellant could not possibly 
be responsible for the offence as charged. 

4. The Learned Judge failed to exercise his discretion 
judicially by failing or refusing to consider the issues 
required to be considered on an application for bail. 

5. The learned judge erred in failing to admit the 
Appellant to bail when there was in fact produced no 
evidence whatsoever which suggested that he would 
abscond, interfere with any witness, commit further 
offences or otherwise interfere with the proper operation 
of the justice system.” 

16. The learned judge‟s decision to deny bail was obviously predicated on his finding 
that such was the seriousness of the charges, the strength of the evidence 
against him, and the fact that the appellant was on bail when charged with the 
offences for which he was seeking bail, that there was the potential for the 
appellant to commit other offences if he was released on bail. 
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17. The statutory provisions which apply to bail are found in the Bail Act as 
amended, and reflect common law principles evolved by the courts over the 
years. Those statutory provisions which apply to this appeal include the following: 

“4. (2) Notwithstanding any other provision of this Act or 
any other law, any person charged with an offence 
mentioned in Part C of the First Schedule, shall not be 
granted bail unless the Supreme Court or the Court of 
Appeal is satisfied that the person charged- 
 

(a) has not been tried within a reasonable 
time: 
 

(b) (deleted) 
 

(c) should not be granted bail having regard 
to all the relevant factors including 
those specified in Part A of the First 
Schedule and subsection (2B), 

 
and where the court makes an order for the release on 
bail of that person, it shall include the record of a written 
statement giving reasons for the order of the release on 
bail. 
 
(2A)…  
 
(2B) For the purpose of subsection (2)(c), in deciding 
whether or not to grant bail to a person charged with an 
offence mentioned in Part C of the First Schedule, the 
character or antecedents of the person charged, the 
need to protect the public or public order and, where 
appropriate, the need to protect the safety of the victim 
or victims of the alleged offence, are to be primary 
considerations. 
 
(3)… 
 
(3A)… 
 
(4)… 
(5)… 
 
(6) At the hearing of an application for bail, it shall be 
the burden of the applicant to satisfy the court that bail 
should be granted.     
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… 
 

FIRST SCHEDULE 
PART A 

 

In considering whether to grant bail to a defendant the 
court shall have regard to the following factors:  
 

(a) whether there are substantial grounds for 
believing that the defendant if released on bail, 
would- 
 

(i) fail to surrender to custody or appear 
at his trial; 
 

(ii) commit an offence while on bail; or 
 

(iii) interfere with witnesses or otherwise 
obstruct the course of justice, 
whether in relation to himself or any 
other person; 

 
(b) whether the person should be kept in custody 

for his own  protection  or, where he is a child 
or young person, for his welfare; 
 

(c) whether he is in custody  in pursuance of the 
sentence of a Court  or any authority acting 
under the Defence Act; 

 

(d) whether there is sufficient information for the 
purpose of taking the decisions required by 
this Part or otherwise by this Act; 

 

(e) whether having been released on bail in or in 
connection with the proceedings for the 
offence , he is arrested pursuant to section 12; 

 

(f) whether having been released on bail 
previously, he is charged subsequently either 
with an offence similar to that in respect of 
which he is so released or with an offence 
which is punishable by a term of imprisonment 
exceeding one year; 
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(g) the nature and seriousness of the offence and 
the nature and strength of the evidence 
against the appellant; 

 

(h) in the case of violence allegedly committed 
upon another by the defendant, the court’s 
paramount consideration is the need to protect 
the alleged victim.” 

 
18. As noted in Richard Hepburn v The Attorney General SCCrApp. 276 of 2014, 

there is a constitutional right to bail afforded by articles 19(3) and 20(2)(a) of the 
Constitution; and in as much as the right pursuant to article 19(3) is not triggered 
since there is no element of unreasonable delay in this case, consequently this 
application is grounded in the provisions of article 20(2)(a). 
 

19. In that regard, the appellant is presumed innocent and has a right to bail, unless 
after a realistic assessment by the judge of the matters prescribed above, the 
appellant‟s right to remain at liberty is defeated by the public‟s interest in seeking 
to ensure “ that the course of justice is not thwarted by the flight of the 
suspect or defendant or perverted by his interference with witnesses or 
evidence and that he does not take advantage of the inevitable delay before 
trial to commit other offences…” (per Lord Bingham in Hurnam v The State 
[2006] 3 LRC 370, at 374).     
 

20. The balancing of the applicant‟s right to the presumption of innocence and that of 
the public to be protected are reflected in the above-mentioned factors 
recognized and prescribed by the Bail Act as matters to be weighed against the 
grant of bail, and, in so far as they are relevant to the particular application for 
bail, they must, as previously noted, be assessed by the judge before exercising 
the discretion. Indeed, section 2B prescribes that in relation to Part C offences: 
 

“…the character or antecedents of the person charged, 
the need to protect the public or public order and, where 
appropriate, the need to protect the safety of the victim 
or victims of the alleged offence, are to be primary 
considerations.” 

 
21. Inexorably, attempted murder is considered a serious offence. The penalty for 

attempted murder is the same as for murder, except for the death penalty. In 
addition to the presence of that factor weighing against the grant of bail in this 
case, there is the other factor that the appellant was on bail when charged with 
an offence similar to that in respect of which he was already released on bail.  
The existence of these factors would support a finding of substantial grounds for 
believing that the applicant would fail to surrender to custody or appear at his 
trial; or commit an offence while on bail; or interfere with witnesses or otherwise 
obstruct the course of justice. 
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22. Notwithstanding however, the presence of the aforementioned factors in this 
case, the nature of the evidence against the appellant is of utmost relevance, as 
it is in all cases, for it underpins the reasonableness of the suspicion of the 
commission of the offences by the appellant, and consequently, the basis for 
arrest and deprivation of his liberty in relation thereto. 
 

23. In that regard, the learned judge decided that the sum total of the evidence of the 
virtual complainant was not that she was shot at 3pm, but that that was the 
starting point of the movements of the appellant which led to her being shot 
sometime later. The learned judge further surmised that the fact that the 
appellant was specifically interviewed by the police about his movements at 3pm 
did not undermine the cogency of her statement, nor that of off duty police officer 
Dion McPhee who stated that he saw the appellant firing shots at a champagne 
coloured Honda in the area in which the virtual complainant alleged she was 
shot, at 3:40pm.  
 

24. Also before the learned judge was the evidence of Dion McPhee that he 
identified the appellant from a 12 man Rogue Gallery, the appellant having 
refused to participate in an ID parade, a group ID, or a confrontation. Before him 
also was the evidence of Gerard McPhee that he observed gunshot damage to 
the rear windshield and back trunk of the vehicle in which the complainants had 
been driving when Rosalee Parotti was shot. 
 

25. Notably, the learned judge was also of the view that the evidence of the 
Electronic Monitoring Center for that day did not exculpate the appellant. Indeed, 
there is no tracking report of his whereabouts at the time Dion McPhee says he 
saw him firing the shots in the Market Street area.   
 

26. Specifically, the evidence of Rosalee Parotti is that on Sunday 26 June 2016, 
after dropping a co-worker off at her home in Bain Town off Nassau Street, she 
and her boyfriend Orion Wallace, who was driving the vehicle in which they were 
travelling, ended up driving on Market Street between Purity Bakery and Gibbs 
Corner, when she heard two loud explosions. She said that on looking back she 
felt pain in the area of her forehead and realized she had been shot. She said at 
that point she became a little delusional and began to feel like she was going 
unconscious. She was taken by Orion to the hospital where she received medical 
attention. 
 

27. Notably, Rosalee did not say what time she was shot, the only indication of time 
she gave was that her boyfriend Orion Wallace came to collect her from work at 
the Mall at “3.00pm or thereabouts.” She further said that they left the Mall after 
she was asked by her boss to give her co-worker a lift home in Bain Town. In 
essence then her evidence is that they left the Mall at 3pm or thereabouts, not 
that she was shot and hit at 3pm. 
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28. Orion Wallace‟s version of events was that it was at about 3:15pm on the day in 
question that he picked up his girlfriend Rosalee and her friend Tequa from the 
Mall at Marathon, and drove to West Street where he dropped Tequa off.  He 
said he then drove from there on to Scott Street, then turned onto Balliou Hill 
Road, and then onto Martin Street. He said just as he was not 20 feet from that 
corner in his travels onto Market Street when he heard a single shot. He said he 
looked, saw nothing, then heard two more shots, and heard the bullet break his 
back windshield. He said they were driving a champagne coloured 2005 Honda 
Accord at the time; and when he realized Rosalee was hit and bleeding from her 
forehead, he drove her to the hospital for medical attention. 
 

29. If one considers that the Mall at Marathon is at least a 15 minute or more drive 
from Bain Town, and that if one takes into account that they let Tequa off and 
then drove to Market Street this would put them in the vicinity of Market Street 
well after 3.30pm. 
 

30. Indeed, Dion McPhee‟s police report shows that it was sometime around 3:40 pm 
that he was parked on Market Street while off duty in the front of Sticky‟s 
Restaurant; and that while sitting in his vehicle he observed a gold/champagne 
2003 – 2007 Honda Accord model car, exit Martin Street south onto Market 
Street. He further stated that a short moment later, he saw a male he knew as 
Cordero McDonald, clad in a red shirt and red short pants standing on the 
eastern side of Market Street with a silver coloured 9mm pistol, discharging 
rounds in a southern direction toward the gold Honda. He said at the time, the 
road was clear with only the gold Honda which escaped speeding and travelling 
south. He continued that after the vehicle escaped, Cordero walked eastward 
into a nearby yard with an orange wooden residence where he knew him to 
reside for many years. 
 

31. The Electronic Tracking Summary of the appellant‟s whereabouts which was also 
before the learned judge shows that the appellant was stationary in the area of 
Market Street between 2:45pm and 2:47pm; from 2:51pm to 2:57pm; and from 
3:19pm until 3:21 pm. Similarly, he was stationary at a building on Woods Alley 
from 3:23pm to 3:27pm and at a building at Comfort Street from 3:29pm until 
3:30pm, but as previously noted, it does not cover his whereabouts at 3:40pm, 
the time Dion McPhee puts him on the eastern side of Market Street discharging 
a gun, and close to the timeline Orion Wallace gives of his exiting Market Street 
and being fired on. 
 

32. The monitoring of his whereabouts provides an interesting snapshot of his 
circling Market Street and its immediate environs  between 2:45pm and 3:00pm 
stopping on two occasions on Market Street, then taking a loop north on Balliou 
Hill Road, south on Nassau Street, west on Infant view Road, west on  St Albans 
Drive, north on St Albans Drive, stops at a building on West Bay Street, heads 
back east to Chippingham Road,  south on Chippingham Road  to Infant View 
Road, east on Infant View Road, to Meeting Street, east on School Lane, south 
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on Market Street, east on Hay Street, west on Taylor Street, west on Woods 
Alley and then again to Market Street where, as noted, he stops for  2 minutes 
between 3:19pm and 3:.21pm. Thereafter, he heads east on Taylor Street to 
Woods Alley and Comfort Street, finally making stops at a building on each 
street. 
 

33. In the appellant‟s interview, a record of which was before the learned judge, he 
was asked where he was at 3pm on the 26 June 2016, which was, as can be 
seen from the above accounts, not consistent with the statements of the virtual 
complainants as to the time they were shot at, or that of Dion McPhee as to the 
time he saw the appellant shooting at the gold/champagne Honda. His answer 
was that he was at his mother‟s house at Whylly‟s Close at that time consistent 
with the tracking report. It was also put to him that he was seen shortly after 3pm 
firing a silver hand gun at a gold Honda vehicle in the area of Market and King 
Streets, which again was not consistent with the evidence. To this he answered 
„no, they have the wrong fella‟.    
 

34. As this Court has said on many occasions, it is not the duty of a judge 
considering a bail application to decide disputed facts or law. Indeed, it is not 
expected that on such an application a judge will conduct a forensic examination 
of the evidence. The judge must simply decide whether the evidence raises a 
reasonable suspicion of the commission of the offences by the appellant, such as 
to justify the deprivation of his liberty by arrest, charge, and detention. Having 
done that he must then consider the relevant factors and determine whether he 
ought to grant him bail.  
 

35. Having considered the evidence before the learned judge, I agree with him that 
the Tracking report is not exculpatory as it does not cover the time Dion McPhee 
says he saw the appellant firing at the Honda; which time is fairly consistent with 
the time line the complainants gave from when they left the Mall at Marathon and 
their arrival at the point that they were shot at. It is for the tribunal of fact to 
decide whether, the virtual complainants were shot at, whether Rosalee was 
injured by one of the shots and whether it was the appellant who shot at them. 
 

36. In my view, there is prima facie evidence of the commission of the offences; and 
the questions raised by the appellant‟s Counsel as to the timeline and the exact 
time the complainants were shot at, are all matters which involve questions of 
credibility, and reliability which are not for consideration or decision by a judge on 
a bail application, but for the tribunal of fact at trial. It is not the role of this Court 
either, and I refuse to be drawn into making decisions on such matters. 
 

37. In my view, the evidence against the appellant was sufficiently cogent to amount 
to reasonable suspicion of the commission of the offences of attempted murder, 
and possession of a firearm with intent to endanger life; and that coupled with the 
other factors, was sufficient to deprive him of his liberty. It is not for this Court to 
decide whether it would have granted or denied bail, but whether the learned 
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judge, in exercising his discretion, made a decision which no reasonable tribunal 
would have made. To that proposition, I would answer that the learned judge‟s 
decision in denying bail was, in all the circumstances, reasonable. 
 

38. The further question for the learned judge was whether there are conditions 
which can be imposed which would reasonably ensure the appellant‟s presence 
at his trial; the safety and protection of the public; and the safety of victims. 
Suffice it to say that the appellant was already on bail for another offence, he was 
required to have two sureties; to report to the Elizabeth Estates Police Station 
every Monday, Wednesday and Saturday before 6 pm; and was fitted with an 
electronic bracelet monitoring his whereabouts. The only other conditions which 
could reasonably be considered are a curfew, and the surrender of his passport.   
 

39. Given these circumstances, namely the conditions to which he is already subject, 
and the fact that he was charged with these offences while on bail for another 
offence, I fail to see how the imposition of a curfew and surrender of his passport 
could reasonably ensure his appearance at trial; the safety, and the protection of 
the public, and that of the complainants. 
 

40. For all of the reasons noted above, I would not interfere with the learned judge‟s 
decision to refuse the appellant bail, and I would dismiss the appeal.  
 

 
 
 
    ___________________________________________ 
    The Honourable Dame Anita Allen, P 
 
 
 
 

41. I agree.  
 
    ___________________________________________ 
    The Honourable Ms. Justice Crane-Scott, JA 
 
 
 
 
 
 

42. I agree, also. 
    ___________________________________________ 
    The Honourable Mr. Justice Jones, JA 

 
 


